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Special Note Regarding Forward-Looking Statements

This Annual Report on Form 10-K contains forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended (the “Securities Act”) and Section 21E of the Securities Exchange Act of 1934, as amended (the “Exchange Act”). All statements contained in this Annual Report on Form 10-K, other than statements of historical fact, are forward-looking statements. Forward-looking statements generally can be identified by the words “may,” “will,” “expect,” “believe,” “anticipate,” “intend,” “could,” “would,” “project,” “plan,” “estimate,” or “continue,” or the negative of these words or other similar terms or expressions that concern our expectations strategy, plans or intentions. Forward looking statements contained in this Annual Report on Form 10-K include, but are not limited to, statements about:

· our ability to attract and retain customers, including large enterprises;

· our approach to identifying, attracting and keeping new and existing customers, as well as our expectations regarding customer turnover;

· our beliefs regarding network traffic growth and other trends related to the usage of our products and services;

· our expectations regarding revenue, costs, expenses, gross margin, dollar based net retention rate, adjusted EBITDA, non-generally accepted accounting principles in the United States of America (“GAAP”) net income and capital expenditures;

· our beliefs regarding the growth of our business and how that impacts our liquidity and capital resources requirements;

· the sufficiency of our cash and cash equivalents to meet our liquidity needs;

· our ability to attract, train, and retain qualified employees and key personnel;

· our beliefs regarding the expense and productivity of and competition for our sales force;

· our expectations regarding headcount;

· our ability to maintain and benefit from our corporate culture;

· our plans to further invest in and grow our business, and our ability to effectively manage our growth and associated investments;

· our ability to introduce new products and services and enhance existing products and services;

· our ability to compete successfully against current and future competitors;

· the evolution of technology affecting our products, services and markets;

· the impact of certain new accounting standards and guidance as well as the time and cost of continued compliance with existing rules and standards;

· our beliefs regarding the use of Non-GAAP financial measures;

· our ability to maintain, protect and enhance our intellectual property;

· our expectations regarding litigation and other pending or potential disputes;
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· our ability to comply with modified or new laws and regulations; and

· the increased expenses associated with being a public company.

We caution you that the foregoing list may not contain all the forward-looking statements made in this Annual Report on Form 10-K.

You should not rely upon forward-looking statements as predictions of future events. We have based the forward-looking statements contained in this Annual Report on Form 10-K primarily on our current expectations and projections about future events and trends that we believe may affect our business, financial condition, results of operations and prospects. The outcome of the events described in these forward-looking statements is subject to risks, uncertainties and other factors described in the section titled “Risk Factors” and elsewhere in this Annual Report on Form 10-K. Moreover, we operate in a very competitive and rapidly changing environment. New risks and uncertainties emerge from time to time and it is not possible for us to predict all risks and uncertainties that could have an impact on the forward-looking statements contained in this Annual Report on Form 10-K. We cannot assure you that the results, events and circumstances reflected in the forward-looking statements will be achieved or occur, and actual results, events or circumstances could differ materially from those described in the forward-looking statements.

The forward-looking statements made in this Annual Report on Form 10-K relate only to events as of the date on which the statements are made. We undertake no obligation to update any forward-looking statements made in this Annual Report on Form 10-K to reflect events or circumstances after the date of this Annual Report on Form 10-K or to reflect new information or the occurrence of unanticipated events, except as required by law. We may not actually achieve the plans, intentions or expectations disclosed in our forward-looking statements and you should not place undue reliance on our forward-looking statements. Our forward-looking statements do not reflect the potential impact of any future acquisitions, mergers, dispositions, joint ventures or investments we may make.
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PART I

Item 1. Business

Overview

We are a leading cloud-based communications platform for enterprises in the United States. Our solutions include a broad range of software Application Programming Interfaces (“APIs”) for voice and text functionality and our owned and managed, purpose-built Internet Protocol (“IP”) voice network, one of the largest in the nation. Our sophisticated and easy-to-use software APIs allow enterprises to enhance their products and services by incorporating advanced voice and text capabilities. Companies use our platform to more frequently and seamlessly connect with their end users, add voice calling capabilities to residential Internet of Things (“IoT”) devices, offer end users new mobile application experiences and improve employee productivity, among other use cases. By owning and operating a capital-efficient, purpose-built IP voice network, we are able to offer advanced monitoring, reporting and analytics, superior customer service, dedicated operating teams, personalized support, and flexible cost structures. For more than a decade, we have pioneered the Communications Platform-as-a-Service (“CPaaS”) space through our innovation-rich culture and focus on empowering enterprises with end-to-end communications solutions.

As technologies evolve and new mobile applications and connected devices proliferate, enterprises must adapt and innovate their communications solutions to create a “connected” experience anywhere, anytime, on any device. Enterprises looking to capitalize on trends such as voice as an interface and Application-to-Person (“A2P”) messaging need solutions that are reliable, secure, scalable and cost-efficient. Most software-powered communications providers rely heavily on leased networks and cannot provide enterprise-grade service and support. We believe traditional large-scale network providers lack the capabilities to build robust software platforms for agile development of communications solutions. Enterprises focus on their core businesses and lack the technical know-how or strategic flexibility to build the customized solutions they require in-house. As a result, enterprises need a third-party, end-to-end, cloud-based software solution that eliminates the complexity and expense of building and maintaining their own communications platform.

Our solutions address enterprises’ communications needs and we believe they are shaping the future of how enterprises connect through embedded voice and text for applications and devices. At the core of our solutions are our communications software APIs, which allow companies to build products and services on top of our cloud-based, out-of-the-box software. Our software APIs include pre-defined functions that are easily customizable for specific use cases without the challenge and expense of building and deploying complex code. Moreover, our platform collects and analyzes terabytes of call and messaging data records in real-time and provide a seamless integration to CRM and Business Intelligence analytics tools to provide meaningful data driven actionable insights for critical business decisions. Customers can then launch and scale applications and solutions with reliability using our own nationwide IP voice network. Our voice software APIs allow enterprises to make and receive phone calls and create advanced voice experiences. Integration with our purpose-built IP voice network ensures enterprise-grade functionality and secure, high-quality connections. Our messaging software APIs provide enterprises with advanced tools to connect with end users via messaging. Our customers also use our solutions to enable 911 response capabilities, real-time provisioning and activation of phone numbers, and toll-free number messaging.

We are the only CPaaS provider in the industry with our own nationwide IP voice network, which we have purpose-built for our platform. Our network is capital-efficient and custom-built to support the applications and experiences that make a difference in the way enterprises communicate. Since a communications platform is only as strong as the network that backs it, we believe our network provides a significant competitive advantage in the control, quality, pricing power and scalability of our offering. We are able to control the quality and provide the support our customers expect, as well as efficiently meet scalability and cost requirements.

Our customers currently include only enterprises, which includes large enterprises, small and medium-sized
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businesses, emerging technology companies and any other business. Our customers operate in a diverse set of industries, including technology, communications, hospitality and services, that need to launch and scale robust communications experiences. Our customers choose Bandwidth because we empower them to embed seamless communications within their products and services in a reliable, flexible, scalable and cost-efficient manner. Our customers include Google Voice, Microsoft Office 365 Skype for Business, Cisco-Webex, Dialpad, RingCentral, GoDaddy, Kipsu, Rover and ZipRecruiter, among many others. We do not currently have any consumer or residential customers, although our enterprise customers may utilize our solutions to serve their own consumer or residential customers or end users.

Our usage-based revenue model allows us to grow with our customers and increase our revenue base as our customers expand their usage of our solutions. Our dollar-based net retention rate, which measures our customers’ increased utilization of our platform, was 111%, 107% and 118% for the years ended December 31, 2016, 2017 and 2018, respectively.

We have continued growing our business in recent periods. For the years ended December 31, 2016, 2017 and 2018, our revenue was $152.1 million, $163.0 million and $204.1 million, respectively, and our net income was $22.4 million, $6.0 million and $17.9 million, respectively.

Segments

We have two reportable segments, CPaaS and Other. Segments are evaluated based on revenue and gross profit. We do not allocate operating expenses, interest expense or income tax expense to our segments. Accordingly, we do not report such information. We generate a majority of our revenue from our CPaaS segment. CPaaS revenue is derived from voice usage, phone number services, 911-enabled phone number services, messaging services and other services. We generate a portion of our CPaaS revenue from usage-based fees which include voice calling and messaging services. The remainder of our revenue is generated by our Other segment. Other revenue is composed of revenue earned from our legacy services and indirect revenue. See Note 9, “Segment and Geographic Information,” in our consolidated financial statements included elsewhere in this Annual Report on Form 10-K, for additional information about our segments.

Our Platform

Our Bandwidth Communications Platform empowers enterprises to create and scale voice, messaging and 911 communications services across any application and device. Our software platform and IP voice network enable our enterprise customers to rapidly develop and deploy real-time and mission-critical, software-powered communications solutions. Our sophisticated and easy-to-use software APIs allow enterprises to enhance their products and services by incorporating advanced voice and text capabilities. By owning and operating a capital-efficient, purpose-built IP voice network, we are able to offer advanced monitoring, reporting and analytics, superior customer service, dedicated operating teams, personalized support and flexible cost structures.

Our cloud-based platform is a proprietary CPaaS offering consisting of voice and messaging solutions:

Voice Software API. We provide flexible software APIs that are used to build voice calling within applications, innovative call flows between users or machines, call recording, text-to-speech for interactive voice response, call detail records, conference calling or bridging and more. We provide the ability to have customized high-quality call routing for business voice use cases and global reach. Our voice quality monitoring service provides tools and processes for network quality tests and proactive tuning. While we provide a wide range of functionalities, some of the common use cases are:

· Enabling local and toll-free numbers via software API: Our platform empowers enterprises with a capability to activate and manage phone numbers instantly and at scale. Using our easy to use software APIs, our enterprise customers can easily add additional lines to their business as well as for their end users.
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· Automating voice communication while preserving privacy: Our software APIs enable voice communication capabilities from a mobile application to an individual or a group with or without disclosing personal identity.

· Embedding ‘click-to-call’ communication feature: We enhance our enterprise customers’ mobile and web marketing capabilities by embedding click-to-call functionality in their customer outreach, including advertising campaigns, that enables them to connect with consumers instantly.

· Real-time call analytics: We provide our enterprise customers with real-time call analytics through our dashboard that correlates the raw data from calls with CRM records, including the call duration, customer sentiment and other attributes, in order to provide meaningful contextual sales and other business insights.

Messaging Software API. Our software APIs for messaging deliver a complete wireless experience for both P2P and A2P messaging including: delivery receipts, SMS, MMS, long text support, emoji support and bi-directional unicode (international characters) and short codes interoperability. Bandwidth’s messaging services are enabled for both local and toll-free phone numbers. While we provide a wide range of functionalities, some of the common use cases are:

· Automated real-time notification and alerts: Our software APIs empower our enterprise customers with predefined functionalities to send and receive text messages to and from an application to an individual or a group. Our customers often build more customized use cases on top of our predefined use cases. For instance, ZipRecruiter uses this functionality to update job seekers of available jobs in real time via automated text alerts.

· Two-factor authentication: We enable enterprises to verify the identity and maintain security of end users through our software-based SMS verification service that sends unique codes to end users in order to log in to mobile and web applications.

· Group messaging: Enterprises utilize our platform to collaborate with their end users on a real-time basis by enabling group messaging within their user community to share messages, videos, carry out polls and surveys amongst other uses without leaving the application.

911 Software API. We are the only software platform that provides complete communications solutions with integrated 911 services. We can instantly connect numbers or applications to emergency services with reliable and accurate emergency routing. Our Dynamic Geospatial Routing uses geocoding to enable real-time routing based on X,Y coordinates of the caller and defined Public Safety Access Point boundaries. Our Advanced “Next Generation 911” “i3”-ready NENA i2 “Enhanced” service network covers approximately 99% of the United States.

Key Benefits of Our Software Platform

Our Bandwidth Communications Platform provides the following benefits to the enterprises we serve:

· Easy to Build and Deploy. Our easy-to-use, intuitive software APIs are ready to launch and scale from day one. We enable enterprises to rapidly and easily scale communications functionalities to a vast range of applications and devices. Our technology requires minimal lines of code to build customized applications, which allows for rapid composition of customized solutions and seamless embedding within other applications.
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· Easy to Scale. We enable enterprises to easily scale nationwide at launch, without sacrificing quality, while meeting the most stringent requirements. We can deliver full end-to-end automation for even the largest of enterprises using our IP voice network, which is the largest of any CPaaS provider based on the number of rate centers, a measure for the footprint covered by our IP voice network. We are able to support high user volumes without impacting deliverability. Our software, built on our own IP voice network, removes complexity, eliminates performance degradation and increases cost efficiencies at scale.

· Flexibility. Our software APIs are easy to deploy and use and allow for the creation of solutions to address a broad array of use cases. Our software can be implemented directly into product workflow for a variety of custom solutions such as creation of virtual call centers, group messaging and dynamic call location routing. We enable developers to easily and rapidly innovate with our platform.

Key Benefits of Our Network

Our owned and managed IP voice network provides the following benefits to the enterprises we serve:

· Enhanced Quality and Reliability. We offer greater levels of quality and delivery assurance than providers offering services across the public Internet or through partnerships. As a result, the enterprises we serve have enjoyed 99.9% network uptime in 2018 and we have not experienced any material system failures in the past three years.

· Total Accountability. The ability to vertically integrate our software platform with our own IP voice network provides us with a differentiated ability to continuously monitor, report and resolve any software- or network-related issues on a real-time basis. For our enterprise customers, having a single platform solution for their entire communications requirements, including software and network, provides tremendous value with respect to time and financial resources. Our service-level agreements with our enterprise customers assure that we provide high quality service and give them peace of mind and confidence in our service.

· Lower Total Cost to Our Customers. The differentiated pairing of our software combined with owning the delivery capability through our IP voice network leads to significant savings for the enterprises we serve as compared to our competitors. Our IP voice network lowers total cost to our customers as compared to our competitors because of our reduced capital expenditure requirements and lower marginal costs at scale, which we are able to pass on to our customers.

Our Competitive Strengths

In our 20 years of business, we have prided ourselves on maintaining a start-up culture and our focus on continuous innovation. We have innovated on our CPaaS offerings to empower our enterprise customers with the most comprehensive software-powered communications platform that integrates seamlessly with one of the largest IP voice networks in the United States that we have built and operate. Our innovation-rich culture, customer-centric solutions and track record of successful execution provide us with the following competitive strengths:

· Highly Scalable Platform Built for the Enterprise. We built our Bandwidth Communications Platform from the ground up as an enterprise-grade cloud application. As a result, our deployment is fast, our software APIs are flexible and easy-to-use, and we enable enterprises to launch and scale on day one. Our software APIs allow the enterprise customers we serve to grow with flexibility and seamlessly embed communications in their applications or devices. Our scalable platform allows us to serve large-scale Internet companies and cloud service providers.

· Broadest, Most Complete Solutions in the Industry. We provide enterprises the broadest, most complete communications services solutions in the industry through our integrated software and IP voice network. Our large library of voice and text APIs enables our customers to incorporate into their products and services a broad range of capabilities not otherwise attainable.
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· Purpose-Built IP Voice Network. Our Bandwidth Communications Platform’s IP voice network, which we own and operate nationwide, supports our ability to scale at a reliable and consistent quality for the enterprises we serve. The control and scale we have over our own IP voice network integrated with our Bandwidth Communications Platform provides us distinct competitive advantages that include consistent high quality, in-depth enterprise support, real-time network visibility and economies of scale.

· Deep Experience and Expertise in Voice and Messaging. The combination of our versatile software API platform and our IP voice network control allows us to offer not just best efforts, but best-in-class voice and messaging solutions for enterprises. Our senior leadership team has a combined 132 years of industry experience and an average tenure with Bandwidth of 11 years.

· Growing, Long-Term Relationships with Low Customer Churn. We deliver comprehensive solutions that address the unique and complex needs of the enterprises we serve. As a result, these enterprises have continued to innovate and grow with our platform over extended timeframes. Our relationship with each of the enterprises we serve often expands across different product suites, divisions and use cases over time. Our customers include large enterprises and small and medium-sized businesses across various industries, and we rarely lose customers that have been on our platform for more than three months. For example, our largest enterprise customer has been on our platform for more than ten years. Based on surveys conducted after customer interactions in 2018, our customers have expressed a 97% satisfaction rate.

· CPaaS-Based 911 Network Capabilities. We believe we are the only CPaaS software provider with 911 capabilities. We believe our 911 capabilities provide a significant advantage as compared to software platform providers that are enabling residential voice services through new connected device experiences. Moreover, our dynamic geospatial routing capability routes 911 calls based on a real-time location of the caller to produce industry-leading results.

Our Growth Strategy

· Expand Existing Enterprise Relationships. We will continue to expand our relationships with our existing enterprise customers. For example, enterprises often initially purchase only our voice solution and later expand to also purchase our messaging and 911 services. Additionally, we are able to help enterprises scale efficiently and offer their solutions to more of their customers as they grow.

· Grow Our Enterprise Customer Base. We believe there is a substantial opportunity to increase our enterprise customer base across a broad range of industries and companies. We plan to continue to grow and invest in our direct sales force and marketing to increase our enterprise customer base.

· Continue to Innovate Our Platform. We are committed to building on our track record of leveraging our innovative product capabilities to meet our customers’ needs, just as we have done throughout our history, through dramatic waves of change in communications technology. We were early to deploy software-based networks and to offer hosted cloud-based voice services, while building out one of the fastest growing IP voice networks over the last ten years. Our team has continued to adapt to a dynamic environment to grow our business, and we intend to invest in continued development of our platform and product features to support new use cases and help our enterprise customers succeed as communications technologies evolve.

· Continue Our Focus on Enterprise Customer Satisfaction. We intend to continue focusing on delivering world-class services and support to the enterprises we serve to ensure a high level of satisfaction. We believe that satisfied customers provide vital product feedback, purchase additional services, renew contracts at a high rate and provide broad advocacy and new customer referrals for our business.
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· Explore the Development and Growth of Our International Offerings. Today, our international services are limited to outbound international calling and outbound international messaging. Some of our enterprise customers operate globally or have plans to do so. Accordingly, we are actively exploring international expansion opportunities, including those where we might have a cost or quality advantage in serving our customers.

· Pursue Acquisitions and Strategic Investments Selectively. We may selectively pursue acquisitions and strategic investments in businesses and technologies that strengthen our platform.

Our Customers

We have a broad and diversified customer base. We benefit from longstanding relationships with well-recognized enterprise customers, as well as small and medium-sized businesses. Many of our customers have multi-year contracts, with no single customer representing 10% of CPaaS revenue for the year ended December 31, 2018.

Our management is highly focused on creating and maintaining strategic partnerships beyond standard transactional customer relationships. We empower enterprises to create, scale and operate voice or text communications services across any mobile application or connected device and this reinforces our customer relationships.

The majority of our customers sign master service agreements (“MSAs”) that contain standard terms and conditions, including billing and payment, default, termination, limitations of liability, confidentiality, assignment and notification, and other key terms and conditions. Customers order specific services in separate service order forms that incorporate the applicable MSA. Each service order form details the minimum contract duration, any applicable monthly recurring charge and applicable non-recurring charges. The terms and conditions for each order are also specified in the applicable service order form.

Sales and Marketing

Our sales and marketing teams work together to identify and establish relationships with prospects, acquire new enterprise customers, expand relationships with existing enterprises and integrate them with our Bandwidth Communications Platform. Our marketing staff generates leads through our website, online marketing campaigns, webinars, sponsored events, white papers, public relations and other outbound lead development efforts. Our marketing staff also targets companies with products that could use our services for the first time or to displace our competitors. Our marketing initiatives enhance awareness and adoption of our services.

We engage potential customers and existing customers through an enterprise sales approach. Our sales executives directly engage C-level executives and other senior business, product and technical decision makers responsible for the end user experience and financial results at their enterprises. Our sales executives work to educate these decision makers and their teams about the benefits of using our Bandwidth Communications Platform to launch and scale robust communications experiences. Our sales team includes sales development, inside sales, field sales and sales engineering personnel.

As of December 31, 2018, we had 150 employees in our sales and marketing organization.

Research and Development

Our ability to compete depends in large part on our continuous commitment to research and development (“R&D”). We also seek to continuously enhance our existing services and develop new products and services. Our product and network teams are responsible for the design, development, testing and release of our platform. These teams closely coordinate with our executive management, which is responsible for creating a vision for our platform, and with our sales and marketing teams, which relay enterprise demands and possible new use cases or enhancements. Our development efforts focus on the availability and resiliency of our Bandwidth Communications Platform and our IP voice network, including infrastructure, ease-of-use and flexibility, end-user experience and ability to integrate with other enterprise systems.
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As of December 31, 2018, we had 156 employees in our R&D organization.

Competition

The CPaaS market is rapidly evolving and increasingly competitive. We believe that the principal competitive factors in our market are:

· platform scalability, reliability and performance;

· network control and quality;

· completeness of offering;

· ease of integration and programmability;

· product features;

· customer support;

· ability to deliver measurable value and savings;

· the cost of deploying and using our service offerings;

· the strength of sales and marketing efforts;

· brand awareness and reputation; and

· credibility with product executives and developers.

We believe that we compete favorably based on the factors listed above and believe that none of our competitors currently competes directly with us across all our product offerings.

Our competitors fall into two primary categories:

· CPaaS companies that offer a narrower set of software APIs, less robust customer support and fewer other features while relying on third-party networks and physical infrastructure; and

· network service providers that offer limited developer functionality on top of their own networks and physical infrastructure, such as AT&T, CenturyLink and Verizon.

Some of our competitors have greater financial, technical and other resources, greater geographic reach, greater name recognition, larger sales and marketing budgets and larger intellectual property portfolios. As a result, certain of our competitors may be able to respond more quickly and effectively than we can to new or changing opportunities, technologies, standards or enterprise requirements. In addition, some competitors may offer products or services that address one or a limited number of functions at lower prices, with greater depth than our services or geographies where we do not operate. With the introduction of new products and services and new market entrants, we expect competition to intensify in the future. Moreover, as we expand the scope of our platform, we may face additional competition.

Intellectual Property

We rely on a combination of patent, copyright, trademark and trade secret laws in the United States and other jurisdictions, as well as license agreements and other contractual protections, to protect our proprietary
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technology. We also rely on registered and unregistered trademarks to protect our brand.

As of December 31, 2018, we had eight U.S. patents and two U.S. patent applications pending. In addition, as of December 31, 2018, we had fifteen registered trademarks.

We seek to protect our intellectual property rights by implementing a policy that requires our employees and independent contractors involved in development of intellectual property on our behalf to enter into agreements acknowledging that all works or other intellectual property generated or conceived by them on our behalf are our property, and assigning to us any rights, including intellectual property rights, that they may claim or otherwise have in those works or property, to the extent allowable under applicable law.

Despite our efforts to protect our technology and proprietary rights through intellectual property rights, licenses and other contractual protections, unauthorized parties may still copy or otherwise obtain and use our software and other technology. Any significant impairment of our intellectual property rights could harm our business or our ability to compete. Further, companies in the communications and technology industries may own large numbers of patents, copyrights and trademarks and may frequently threaten litigation, or file suit against us based on allegations of infringement or other violations of intellectual property rights. In the future, we may face allegations that we have infringed the intellectual property rights of third parties, including our competitors and non-practicing entities.

Employees

As of December 31, 2018, we had a total of 611 employees, all of whom are located in the United States. None of our employees are represented by a labor union or covered by a collective bargaining agreement. We have not experienced any work stoppages, and we consider our relations with our employees to be good.

Regulatory

General

We and the communications services that we provide through our software APIs are subject to many U.S. federal and state and foreign laws and regulations. These laws and regulations may involve telecommunications, as well as privacy, data protection, intellectual property, competition, consumer protection, taxation or other subjects. Many of the laws and regulations to which we and the communications services that we provide through our software APIs are subject are still evolving and being tested in courts and could be interpreted in ways that could harm our business. In addition, the application and interpretation of these laws and regulations are often uncertain, particularly in the new and rapidly evolving industry in which we operate. Because laws and regulations have continued to develop and evolve rapidly, it is possible that we may not be, or may not have been, compliant with each such applicable law or regulation.

Federal Telecommunications Regulation

The Federal Communications Commission (“FCC”) has jurisdiction over interstate and international telecommunications services. We have obtained FCC authorization to provide services on a facilities and resale basis, as well as via a wireless telecommunications license.

Under the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (the “1996 Act”), any entity, including cable television companies and electric and gas utilities, may enter any telecommunications market, subject to reasonable state regulation of safety, quality and consumer protection. The industry continues to evolve toward new services built upon IP technologies. With these technological advances, there have been challenges to the traditional regulatory structure under the 1996 Act. One of the challenges that has arisen is fraud and abuse in the form of illegal robocalling and unwanted text messaging. The FCC has initiated
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several proceedings to understand and address fraud and abuse, illegal robocalling and unwanted text messaging. Much of the FCC’s efforts to thwart illegal robocalling involve or relate to the Telephone Consumer Protection Act of 1991 (the “TCPA”), which restricts telemarketing calls and the use of automatic text messages without the recipient’s proper consent. The scope and interpretation of these laws and regulations continue to evolve and develop. If we do not comply with these laws or regulations or if we become liable under these laws or regulations due to the failure of our customers to comply with these laws by obtaining the recipient’s proper consent, we could face direct liability.

VoIP Regulation. Some of our communications services provided through our software APIs may qualify as Voice-over Internet Protocol (“VoIP”). The FCC has imposed various regulatory requirements on VoIP providers that previously applied only to traditional telecommunications providers, such as obligations to provide 911 functionality, to contribute to the federal universal service fund, to comply with regulations relating to local number portability, to abide by the FCC’s service discontinuance rules, to contribute to the Telecommunications Relay Services fund and to abide by the regulations concerning Customer Proprietary Network Information, outage reporting, access for persons with disabilities and the Communications Assistance for Law Enforcement Act. In some instances, these regulations indirectly affect us because they directly apply to our customers. Several state public utility commissions are conducting regulatory proceedings that could affect our rights and obligations, or the rights and obligations of our customers, with respect to IP-based voice applications. Specifically, some states have taken the position that the “local” component of VoIP service is subject to traditional regulations applicable to local telecommunications services, such as the obligation to pay intrastate universal service fees. We cannot predict whether the FCC or state public utility commissions will impose additional requirements, regulations or charges upon our provision of services related to IP communications.

Universal Service. Some of our services are subject to federal and state regulations that implement universal service support for access to communications services in rural and high-cost areas and to low-income consumers at reasonable rates; and access to advanced communications services by schools, libraries and rural health care providers. In some instances, these regulations indirectly affect us because they directly apply to our customers. The FCC assesses us a percentage of interstate and international revenue we receive from certain customers as our contribution to the Federal Universal Service Fund, which assessments we generally pass on to our customers. Additionally, the FCC has ruled that states may assess contributions to their state Universal Service Funds on VoIP providers’ intrastate revenue. Any change in the assessment methodology may affect our revenue and expenses, but at this time it is not possible to predict the extent we would be affected, if at all.

Intercarrier Compensation. Telecommunications carriers compensate one another for traffic carried on each other’s networks. Interexchange carriers pay access charges to local telephone companies for long distance calls that originate and terminate on local networks. Local telephone companies historically have charged one another for local and Internet-bound traffic terminating on each other’s networks. The methodology by which carriers have compensated one another for exchanged traffic, whether it be for local, intrastate or interstate traffic, has been under review by the FCC for over a decade and continues to be subject to on-going reform efforts.

In November 2011, the FCC released its Universal Service Fund/Intercarrier Compensation Transformation Order (the “USF/ICC Transformation Order”). Along with addressing other matters, the USF/ICC Transformation Order established a prospective intercarrier compensation framework for terminating switched access and VoIP traffic. Under the USF/ICC Transformation Order and subsequent related FCC orders, most terminating switched access charges and all reciprocal compensation charges were capped at then-current levels, and were reduced to zero over, as relevant to us, generally a six-year transition period that began July 1, 2012.

Pursuant to the USF/ICC Transformation Order, VoIP, while remaining unclassified as either an information or a telecommunications service, was prospectively categorized as either local or non-local traffic. If “local,” then VoIP traffic is subject to reciprocal compensation; if “non-local,” then it is subject to interstate rates, thus eliminating any intrastate access rate applicable to VoIP. The USF/ICC Transformation Order did not address the treatment of VoIP retroactively. During 2015, the FCC issued clarifications concerning the rating of VoIP traffic that
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were favorable to us. Those clarifications were appealed, and in November 2016 the appellate court vacated the FCC’s 2015 clarification and ruled that additional action by the FCC is required. At this time, we cannot predict the outcome of the FCC actions.

State Telecommunications Regulation

The 1996 Act intended to increase competition in the telecommunications industry, especially in the local market. With respect to local services, incumbent local exchange carriers (“ILECs”) such as AT&T are required to allow interconnection to their incumbent networks and to provide access to network facilities, as well as several other pro-competitive measures.

State regulatory agencies have jurisdiction when our facilities and services are used to provide intrastate telecommunications services. A portion of our traffic may be classified as intrastate telecommunications and therefore subject to state regulation. We are authorized to provide competitive local exchange telecommunications services in 49 states and the District of Columbia, and thus are subject to these additional regulatory regimes. Changes in applicable state regulations could affect our business.

In addition, we need to maintain interconnection agreements with ILECs where we wish to provide service, which are subject to approval by individual states and subject to state arbitration in the event of disputes. We expect that we should be able to negotiate or otherwise obtain renewals or successor agreements through adoption of others’ contracts or through arbitration proceedings, although the rates, terms and conditions applicable to interconnection and the exchange of traffic with certain ILECs could change significantly in certain cases.

Corporate Information

Bandwidth Inc. was founded in July 2000 and incorporated in Delaware on March 29, 2001. Our principal executive offices are located at 900 Main Campus Drive, Raleigh, NC 27606, and our telephone number is (800) 808-5150. Our website address is www.bandwidth.com. Information contained on, or that can be accessed through, our website does not constitute part of this Annual Report on Form 10-K.

Available Information

The following information can be found, free of charge, on our corporate website at https://www.bandwidth.com/:

· our annual report on Form 10-K, quarterly reports on Form 10-Q, current reports on Form 8-K, and all amendments to those reports as soon as reasonably practicable after such material is electronically filed with or furnished to the Securities and Exchange Commission (the “SEC”);

· our policies related to corporate governance, including our Code of Business Conduct and Ethics applicable to our directors, officers and employees (including our principal executive officer and principal financial and accounting officer), that we have adopted to meet applicable rules and regulations; and

· the charters of the Audit and Compensation Committees of our Board of Directors.

In addition, copies of our annual report will be made available, free of charge, upon written request.

We intend to satisfy the applicable disclosure requirements regarding amendments to, or waivers from, provisions of our Code of Business Conduct and Ethics by posting such information on our website. The information contained on, or that can be accessed through, our website is not incorporated by reference into this Annual Report on Form 10-K and should not be considered part of this report.
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Item 1A. Risk Factors

A description of the risks and uncertainties associated with our business is set forth below. You should carefully consider the risks and uncertainties described below, together with all of the other information in this Annual Report on Form 10-K, including the section titled “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and our consolidated financial statements and related notes appearing elsewhere in this Annual Report on Form 10-K. The risks and uncertainties described below may not be the only ones we face. If any of the risks actually occur, our business, financial condition, results of operations and prospects could be materially and adversely affected. In that event, the market price of our Class A common stock could decline.

Risks Related to Our Business

The success of our growth and expansion plans depends on a number of factors that are beyond our control.

We have grown our business considerably over the last several years. We cannot guarantee that we will be able to maintain our growth or that we will choose to target the same pace of growth in the future. Our success in achieving continued growth depends upon several factors including:

· the availability and retention of qualified and effective personnel with the expertise required to sell and operate effectively or successfully;

· the overall economic health of new and existing markets;

· the number and effectiveness of competitors;

· the pricing structure under which we will be able to purchase services required to serve our customers;

· the availability to us of technologies needed to remain competitive; and

· federal and state and regulatory conditions, including the maintenance of state regulation that protects us from unfair business practices by traditional network service providers or others with greater market power who have relationships with us as both competitors and suppliers.

The market in which we participate is highly competitive, and if we do not compete effectively, our business, results of operations and financial condition could be harmed.

The market for cloud communications is rapidly evolving, significantly fragmented and highly competitive, with relatively low barriers to entry in some segments. The principal competitive factors in our market include completeness of offering, credibility with developers, global reach, ease of integration and programmability, product features, platform scalability, reliability, security and performance, brand awareness and reputation, the strength of sales and marketing efforts, customer support, as well as the cost of deploying and using our services. Our competitors fall into two primary categories:

· CPaaS companies that offer a narrower set of software APIs, less robust customer support and fewer other features while relying on third-party networks and physical infrastructure; and

· network service providers that offer limited developer functionality on top of their own networks and physical infrastructure.

Some of our competitors and potential competitors are larger and have greater name recognition, longer operating histories, more established customer relationships, a larger global reach, larger budgets and significantly
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greater resources than we do. In addition, they have the operating flexibility to bundle competing products and services at little or no incremental cost, including offering them at a lower price as part of a larger sales transaction. As a result, our competitors may be able to respond more quickly and effectively than we can to new or changing opportunities, technologies, standards or customer requirements. In addition, some competitors may offer services that address one or a limited number of functions at lower prices, with greater depth than our services or in different geographies. Our current and potential competitors may develop and market new services with comparable functionality to our services, and this could lead to us having to decrease prices in order to remain competitive. In addition, some of our competitors have lower list prices than us, which may be attractive to certain customers even if those services have different or lesser functionality. If we are unable to maintain our current pricing due to the competitive pressures, our margins will be reduced and our business, results of operations and financial condition would be adversely affected. Customers utilize our services in many ways and use varying levels of functionality that our services offer or are capable of supporting or enabling within their applications. Customers that use many of the features of our services or use our services to support or enable core functionality for their applications may have difficulty or find it impractical to replace our services with a competitor’s services, while customers that use only limited functionality may be able to more easily replace our services with competitive offerings.

With the introduction of new services and new market entrants, we expect competition to intensify in the future. In addition, some of our customers choose to use our services and our competitors’ services at the same time. Moreover, as we expand the scope of our services, we may face additional competition. Further, customers and consumers may choose to adopt other forms of electronic communications or alternative communication platforms, including developing necessary networks and platforms in-house.

Furthermore, if our competitors were to merge such that the combined entity would be able to compete fully with our service offering, then our business, results of operations and financial condition may be adversely effected. If one or more of our competitors were to merge or partner with another of our competitors, the change in the competitive landscape could also adversely affect our ability to compete effectively. In addition, pricing pressures and increased competition generally could result in reduced revenue, reduced margins, increased losses or the failure of our services to achieve or maintain widespread market acceptance, any of which could harm our business, results of operations and financial condition.

We presently operate in the United States and provide certain limited services in Canada. Our IP voice network, which is at the core of our product offerings, is located in the United States. Our current and potential competitors have developed and may develop in the future product solutions that are available internationally as well as domestically. To the extent that customers seek product solutions that include support and scaling internationally, they may choose to use other service providers to fill their communication service needs. Furthermore, while we believe the U.S. market is sufficiently large and expanding to allow us to continue to grow our business, we may face slower growth due to our relative lack of exposure to international markets. Each of these factors could lead to reduced revenue, slower growth and lower brand name recognition amongst our industry competitors, any or all of which could harm our business, results of operations and financial condition.

If we are unable to attract new customers in a cost-effective manner, then our business, results of operations and financial condition would be adversely affected.

In order to grow our business, we must continue to attract new customers in a cost-effective manner. We use a variety of marketing channels to promote our services, our Bandwidth Communications Platform, and we periodically adjust the mix of our marketing programs. If the costs of the marketing channels we use increase dramatically, then we may choose to use alternative and less expensive channels, which may not be as effective as the channels we currently use. As we add to or change the mix of our marketing strategies, we may need to expand into more expensive channels than those we are currently in, which could adversely affect our business, results of operations and financial condition. We will incur marketing expenses before we are able to recognize any revenue that the marketing initiatives may generate, and these expenses may not result in increased revenue or brand awareness. We have made in the past, and may make in the future, significant expenditures and investments in new
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marketing campaigns. We cannot assure you that any new investments in sales and marketing, including any increased focus on enterprise sales efforts, will lead to the cost-effective acquisition of additional customers or increased sales or that our sales and marketing efficiency will be consistent with prior periods. If we are unable to maintain effective marketing programs, then our ability to attract new customers could be materially and adversely affected, our advertising and marketing expenses could increase substantially and our results of operations may suffer.

The market for some of our services and platform is new and unproven, may decline or experience limited growth and is dependent in part on enterprises and developers continuing to adopt our platform and use our services.

We have been developing and providing a cloud-based platform that enables developers and organizations to integrate voice and messaging communications capabilities into their software applications. This market is relatively new and unproven and is subject to a number of risks and uncertainties. We believe that our future success will depend in large part on the growth, if any, of this market. For example, the utilization of software APIs by developers and organizations to build communications functionality into their applications is still relatively new, and developers and organizations may not recognize the need for, or benefits of, our services and platform. Moreover, if they do not recognize the need for and benefits of our services and platform, they may decide to adopt alternative services and/or develop the necessary services in-house to satisfy their business needs. In order to grow our business and expand our market position, we intend to focus on educating enterprise customers about the benefits of our services and platform, expanding the functionality of our services and bringing new technologies to market to increase market acceptance and use of our platform. Our ability to expand the market that our services and platform address depends upon a number of factors, including the cost, performance and perceived value associated with such services and platform. The market for our services and platform could fail to grow significantly or there could be a reduction in demand for our services and platform as a result of a lack of customer acceptance, technological changes or challenges, competing services, platforms and services, decreases in spending by current and prospective customers, weakening economic conditions and other causes. If our market does not experience significant growth or demand for our services and platform decreases, then our business, results of operations and financial condition could be adversely affected.


We must increase the network traffic and resulting revenue from the services that we offer to realize our targets for anticipated revenue growth, cash flow and operating performance.

We must increase the network traffic and resulting revenue from our inbound and outbound voice calling, text messaging, emergency voice functions, telephone numbers and related services at acceptable margins to realize our targets for anticipated revenue growth, cash flow and operating performance. If:

· we do not maintain or improve our current relationships with existing key customers;

· we are not able to expand the available capacity on our network to meet our customers’ demands in a timely manner;

· we do not develop new large enterprise customers; or

· our customers determine to obtain these services from either their own network or from one of our competitors, then we may be unable to increase or maintain our revenue at acceptable margins.
Our business depends on customers increasing their use of our services and any loss of customers or decline in their use of our services could materially and adversely affect our business, results of operations and financial condition.
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Our ability to grow and generate incremental revenue depends, in part, on our ability to maintain and grow our relationships with existing customers and to have them increase their usage of our Bandwidth Communications Platform. If our customers do not increase their use of our services, then our revenue may decline and our results of operations may be harmed. Customers generally are charged based on the usage of our services. Most of our customers do not have long-term contractual financial commitments to us and, therefore, most of our customers may reduce or cease their use of our services at any time without penalty or termination charges. We cannot accurately predict customers’ usage levels and the loss of customers or reductions in their usage levels of our services may each have a negative impact on our business, results of operations and financial condition. If a significant number of customers cease using, or reduce their usage of, our services, then we may be required to spend significantly more on sales and marketing than we currently plan to spend in order to maintain or increase revenue from customers. Such additional sales and marketing expenditures could adversely affect our business, results of operations and financial condition.

If we are unable to increase the revenue that we derive from enterprises, our business, results of operations and financial condition may be adversely affected.

We currently generate all of our revenue from enterprise customers. Our ability to expand our sales to enterprise customers will depend, in part, on our ability to effectively organize, focus and train our sales and marketing personnel and to attract and retain sales personnel with experience selling to enterprises. We believe that there is significant competition for experienced sales professionals with the skills and technical knowledge that we require. Our ability to achieve significant revenue growth in the future will depend, in part, on our ability to recruit, train and retain a sufficient number of experienced sales professionals, particularly those with experience selling to enterprises. In addition, even if we are successful in hiring qualified sales personnel, new hires require significant training and experience before they achieve full productivity, particularly for sales efforts targeted at enterprises and new territories. Our recent hires and planned hires may not become as productive as quickly as we expect and we may be unable to hire or retain sufficient numbers of qualified individuals in the future in the markets where we do business.

With respect to enterprise customers, the decision to adopt our services may require the approval of multiple technical and business decision makers, including security, compliance, procurement, operations and IT. In addition, while enterprise customers may quickly deploy our services on a limited basis, before they will commit to deploying our services at scale, they often require extensive education about our services and significant customer support time, engage in protracted pricing negotiations and seek to secure readily available development resources. In addition, sales cycles for enterprises are inherently complex, and some enterprise customers may not generate revenue that justifies the cost to obtain such customers. In addition, these complex and resource-intensive sales efforts could place additional strain on our limited product and engineering resources. Further, enterprises, including some of our customers, may choose to develop their own solutions that do not include our services. They also may demand reductions in pricing as their usage of our services increases, which could have an adverse impact on our gross margin. Our efforts to sell to these potential customers may not be successful. If we are unable to increase the revenue that we derive from enterprises, then our business, results of operations and financial condition may be adversely affected.

If we do not develop enhancements to our services and introduce new services that achieve market acceptance, our business, results of operations and financial condition could be adversely affected.

Our ability to attract new customers and increase revenue from existing customers depends in part on our ability to enhance and improve our existing services, increase adoption and usage of our services and introduce new services. The success of any enhancements or new services depends on several factors, including timely completion, adequate quality testing, actual performance quality, market-accepted pricing levels and overall market acceptance. Enhancements and new services that we develop may not be introduced in a timely or cost-effective manner, may contain errors or defects, may have interoperability difficulties with our Bandwidth Communications Platform or
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other services or may not achieve the broad market acceptance necessary to generate significant revenue. In certain instances, the introduction of new services requires the successful development of new technology. To the extent that upgrades of existing technology are required for the introduction of new services, the success of these upgrades may be dependent on reaching mutually acceptable terms with vendors and on vendors meeting their obligations in a timely manner.

Furthermore, our ability to increase the usage of our services depends, in part, on the development of new use cases for our services, which may be outside of our control. Our ability to generate usage of additional services by our customers may also require increasingly sophisticated and more costly sales efforts and result in a longer sales cycle. If we are unable to successfully enhance our existing services to meet evolving customer requirements, increase adoption and usage of our services or develop new services, or if our efforts to increase the usage of our services are more expensive than we expect, then our business, results of operations and financial condition would be adversely affected.

We have experienced rapid growth and expect our growth to continue, and if we fail to effectively manage our growth, then our business, results of operations and financial condition could be adversely affected.

We have experienced substantial growth in our business since inception, which has placed and may continue to place significant demands on our corporate culture, operational infrastructure and management. We believe that our corporate culture has been a critical component of our success. We have invested substantial time and resources in building our team and nurturing our culture. As we expand our business and mature as a public company, we may find it difficult to maintain our corporate culture while managing this growth. Any failure to manage our anticipated growth and organizational changes in a manner that preserves the key aspects of our culture could hurt our chance for future success, including our ability to recruit and retain personnel, and effectively focus on and pursue our corporate objectives. This, in turn, could adversely affect our business, results of operations and financial condition.

In addition, in order to successfully manage our rapid growth, our organizational structure has become more complex. In order to manage these increasing complexities, we will need to continue to scale and adapt our operational, financial and management controls, as well as our reporting systems and procedures. The expansion of our systems and infrastructure will require us to commit substantial financial, operational and management resources before our revenue increases and without any assurances that our revenue will increase.

Finally, continued growth could strain our ability to maintain reliable service levels for our customers. If we fail to achieve the necessary level of efficiency in our organization as we grow, then our business, results of operations and financial condition could be adversely affected.

Our pricing and billing systems are complex and errors could adversely affect our revenue and profits.

Our pricing and billing efforts are complex to develop and challenging to implement. To be profitable, we must have accurate and complete information about the costs associated with voice and text communications, and properly incorporate such information into our pricing model. Our pricing model must also reflect accurate and current information about the market for our services, including the pricing of competitive alternatives for our services, as well as reliable forecasts of traffic volume. We may determine pricing for our services based on data that is outdated or otherwise flawed. Even if we have complete and accurate market information, we may not set prices to optimize both revenue and profitability. If we price our services too high, the amount of traffic that our customers may route to our network may decrease and accordingly our revenue may decline. If we price our services too low, our margins may be adversely affected, which will reduce our ability to achieve and maintain profitability.

Additionally, we rely heavily on third parties to provide us with key software and services for our billing. If these third parties cease to provide those services to us for any reason, or fail to perform billing services accurately
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and completely, we may not be able to deliver accurate invoices promptly. Delays in invoicing can lead to delays in revenue recognition, and inaccuracies in our billing could result in lost revenue. If we fail to adapt quickly and effectively to changes affecting our costs, pricing and billing, our profitability and cash flow will be adversely affected.

We must continue to develop effective business support systems to implement customer orders and to provide and bill for services.

We depend on our ability to continue to develop effective business support systems. This complicated undertaking requires significant resources and expertise and support from third-party vendors. Following the development of the business support systems, the data migration must be completed for the full benefit of the systems to be realized. Business support systems are needed for:

· quoting, accepting and inputting customer orders for services;

· provisioning, installing and delivering services;

· providing customers with direct access to the information systems included in our Bandwidth Communications Platform so that they can manage the services they purchase from us, generally through web-based customer portals; and

· billing for services.

Because our business provides for continued rapid growth in the number of customers that we serve, the volume of services offered, as well as the integration of any acquired companies’ business support systems, if any, we must continue to develop our business support systems on a schedule sufficient to meet proposed milestone dates. If we fail to develop effective business support systems or complete the data migration into these systems, it could materially adversely affect our ability to implement our business plans, realize anticipated benefits from our acquisitions, if any, and meet our financial goals and objectives.

If we are not able to maintain and enhance our brand and increase market awareness of our company and services, then our business, results of operations and financial condition may be adversely affected.

We believe that maintaining and enhancing our brand identity and increasing market awareness of our company and services are critical to achieving widespread acceptance of our company and our Bandwidth Communications Platform, as well as to strengthen our relationships with our existing customers and to our ability to attract new customers. The successful promotion of our brand will depend largely on our continued marketing efforts, our ability to continue to offer high quality services and our ability to successfully differentiate our services from competing products and services. Our brand promotion activities may not be successful or yield increased revenue. In addition, independent industry analysts often provide reviews of our services and competing products and services, which may significantly influence the perception of our services in the marketplace. If these reviews are negative or not as strong as reviews of our competitors’ services, then our brand may be harmed.

From time to time, our customers have complained about our services, such as complaints about our pricing and customer support. If we do not handle customer complaints effectively, then our brand and reputation may suffer, our customers may lose confidence in us and they may reduce or cease their use of our services. In addition, many of our customers post and discuss on social media about products and services, including our services and our Bandwidth Communications Platform. Our success depends, in part, on our ability to generate positive customer feedback and minimize negative feedback on social media channels where existing and potential customers seek and share information. If actions we take or changes we make to our services or our Bandwidth Communications Platform upset these customers, then their online commentary could negatively affect our brand and reputation. Complaints or negative publicity about us, our services or our Bandwidth Communications Platform could
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materially and adversely affect our ability to attract and retain customers, our business, results of operations and financial condition.

The promotion of our brand also requires us to make substantial expenditures, and we anticipate that these expenditures will increase as our market becomes more competitive and as we expand into new markets. To the extent that these activities increase revenue, this revenue still may not be enough to offset the increased expenses we incur. If we do not successfully maintain and enhance our brand, then our business may not grow, we may see our pricing power reduced relative to competitors and we may lose customers, all of which would adversely affect our business, results of operations and financial condition.

Any failure to deliver and maintain high-quality customer support may adversely affect our relationships with our customers and prospective customers and could adversely affect our reputation, business, results of operations and financial condition.

Many of our customers depend on our customer support team to assist them in deploying or using our services effectively, to help them resolve post-deployment issues quickly and to provide ongoing support. If we do not devote sufficient resources or are otherwise unsuccessful in assisting our customers effectively, it could adversely affect our ability to retain existing customers and could prevent prospective customers from adopting our services. We may be unable to respond quickly enough to accommodate short-term increases in demand for customer support. We also may be unable to modify the nature, scope and delivery of our customer support to compete with changes in the support services provided by our competitors. Increased demand for customer support, without corresponding revenue, could increase costs and adversely affect our business, results of operations and financial condition. Our sales are highly dependent on our business reputation and on positive recommendations from existing customers. Any failure to deliver and maintain high-quality customer support, or a market perception that we do not maintain high-quality customer support, could adversely affect our reputation, business, results of operations and financial condition.

We plan to expand our operations internationally, which will expose us to significant risks.

As part of our growth strategy, we are planning to expand our operations to include international offerings. We expect, in the future, to hire additional employees to provide international support to our existing U.S.-based customers and may, in the future, open foreign offices in order to reach new customers and further support our existing U.S.-based customers. Operating in international markets requires significant resources and management attention and will subject us to regulatory, economic and political risks in addition to those we already face in the United States. We have limited experience with international operations, and our international expansion efforts may not be successful.

In addition, we may face risks in doing business internationally that could adversely affect our business, including:

· exposure to political developments in the United Kingdom (“U.K.”), including the impact of the U.K. referendum on membership in the European Union (“EU”), which has created an uncertain political and economic environment, instability for businesses and volatility in global financial markets;

· difficulties in managing and staffing international operations, including difficulties related to the increased operations, travel, infrastructure and legal compliance costs associated with numerous international locations;

· our ability to effectively price our products in competitive international markets;

· new and different sources of competition;
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· costs associated with network service provider fees outside of the United States;

· the need to adapt and localize our products for specific countries;

· difficulties in understanding and complying with local laws, regulations and customs in foreign jurisdictions, particularly in the areas of data privacy and personal privacy;

· difficulties related to differing technical standards, data privacy and telecommunications regulations and certification requirements outside the United States, which could prevent customers from deploying our products or limit their usage;

· export controls and economic sanctions administered by the Bureau of Industry and Security of the U.S. Department of Commerce and the Office of Foreign Assets Control of the U.S. Department of the Treasury;

· compliance with various anti-bribery and anti-corruption laws, such as the U.S. Foreign Corrupt Practices Act and U.K. Bribery Act 2010;

· tariffs and other non-tariff barriers, such as quotas;

· more limited protection for intellectual property rights in some countries;

· adverse tax consequences;

· fluctuations in currency exchange rates, which could increase the price of our products outside of the United States, increase the expenses of our international operations and expose us to foreign currency exchange rate risk;

· currency control regulations, which might restrict or prohibit our conversion of other currencies into U.S. dollars;

· restrictions on the transfer of funds;

· deterioration of political relations between the United States and other countries; and

· political or social unrest or economic instability in a specific country or region in which we operate, which could have an adverse impact on our operations in that location.

In addition, due to potential costs from our international expansion efforts and network service provider fees outside of the United States, our gross margin for international customers may be lower than our gross margin for domestic customers. As a result, our gross margin may fluctuate as we expand our operations and customer base internationally.

Our failure to manage any of these risks successfully could delay our planned international expansion or, once developed, harm our international operations, and adversely affect our business, results of operations and financial condition.

Our revenue is concentrated in a limited number of enterprise customers.

A significant portion of our revenue is concentrated among a limited number of enterprise customers. If we lost one or more of our top ten customers, or, if one or more of these major customers significantly decreased orders for our services, our business would be materially and adversely affected.
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Breaches of our networks or systems, or those of third parties upon which we rely, could degrade our ability to conduct our business, compromise the integrity of our services and our Bandwidth Communications Platform, result in significant data losses and the theft of our intellectual property, damage our reputation, expose us to liability to third parties and require us to incur significant additional costs to maintain the security of our networks and data.

We depend upon our IT systems to conduct virtually all of our business operations, ranging from our internal operations and R&D activities to our marketing and sales efforts and communications with our customers and business partners. Cyber attacks, including through the use of malware, computer viruses, dedicated denial of services attacks, credential harvesting and other means for obtaining unauthorized access to or disrupting the operation of our networks and systems and those of our suppliers, vendors and other service providers, could cause harm to our business, including by misappropriating our proprietary information or that of our customers, employees and business partners or to cause interruptions of our services and our Bandwidth Communications Platform. Cyber attacks may cause equipment failures, loss of information, including sensitive personal information of customers or employees or valuable technical and marketing information, as well as disruptions to our or our customers’ operations. Cyber attacks against companies have increased in frequency, scope and potential harm in recent years. Further, the perpetrators of cyber attacks are not restricted to particular groups or persons. These attacks may be committed by company employees or external actors operating in any geography, including jurisdictions where law enforcement measures to address such attacks are unavailable or ineffective, and may even be launched by or at the behest of nation states. While, to date, we have not been subject to cyber attacks which, individually or in the aggregate, have been material to our operations or financial condition, the preventive actions we take to reduce the risks associated with cyber attacks, including protection of our systems and networks, may be insufficient to repel or mitigate the effects of a major cyber attack in the future. Because the techniques used by such individuals or entities to access, disrupt or sabotage devices, systems and networks change frequently and may not be recognized until launched against a target, we may be unable to anticipate these techniques, and we may not become aware in a timely manner of such a security breach which could exacerbate any damage we experience. Additionally, we depend upon our employees and contractors to appropriately handle confidential and sensitive data, including customer data and customer proprietary network information pursuant to applicable federal law, and to deploy our IT resources in a safe and secure manner that does not expose our network systems to security breaches or the loss of data. Any data security incidents, including internal malfeasance by our employees, unauthorized access or usage, virus or similar breach or disruption of us or our services providers, could result in a loss of confidential information, theft of our intellectual property, damage to our reputation, loss of customers, litigation, regulatory investigations, fines, penalties and other liabilities.

Our existing general liability insurance may not cover, or may cover only a portion of, any potential claims related to security breaches to which we are exposed or may not be adequate to indemnify us for all or any portion of liabilities that may be imposed. Accordingly, if our cybersecurity measures and those of our service providers, fail to protect against unauthorized access, attacks (which may include sophisticated cyber attacks) and the mishandling of data by our employees and contractors, then our reputation, business, results of operations and financial condition could be adversely affected.

We are currently subject to litigation related to taxes and charges associated with our provision of 911 services, which could divert management’s attention and adversely affect our results of operations.

We, along with many other telecommunications companies and similar service providers, currently are subject to litigation and a civil investigation regarding our billing, collection and remittance of non-income-based taxes and other similar charges regarding 911 services alleged to apply in certain states, counties, and municipalities located in Alabama, Georgia, Illinois, Minnesota, North Carolina, Pennsylvania, Rhode Island, South Carolina and the District of Columbia. See the section titled “Item 3. Legal Proceedings.” We may face similar litigation in other jurisdictions in the future. While we are vigorously defending these lawsuits, litigation is inherently uncertain. Tax
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assessments, penalties and interest or future requirements arising from these lawsuits, or any other lawsuits that may arise in other jurisdictions, may adversely affect our business, results of operations and financial condition.

We face a risk of litigation resulting from customer misuse of our services and software to make or send unauthorized calls and/or text messages in violation of the Telephone Consumer Protection Act.

Calls and/or text messages originated by our customers may subject us to potential risks. For example, the TCPA restricts telemarketing and the use of technologies that enable automatic calling and/or SMS text messages without proper consent. This may result in civil claims against us and requests for information through third-party subpoenas or regulatory investigations. The scope and interpretation of the laws that are or may be applicable to the making and/or delivery of calls and/or text messages are continuously evolving and developing. If we do not comply with these laws or regulations or if we become liable under these laws or regulations due to the failure of our customers to comply with these laws by obtaining proper consent, we could become subject to lawsuits, fines, civil penalties, potentially significant statutory damages, consent decrees, injunctions, adverse publicity, loss of user confidence in our services, loss of users and other adverse consequences, which could materially harm our business.

The communications industry faces significant regulatory uncertainties and the resolution of these uncertainties could harm our business, results of operations and financial condition.

If current or future regulations change, the FCC or state regulators may not grant us any required regulatory authorization or may take action against us if we are found to have provided services without obtaining the necessary authorizations, or to have violated other requirements of their rules and orders. Delays in receiving required regulatory approvals or the enactment of new adverse regulation or regulatory requirements may slow our growth and have a material adverse effect on our business, results of operations and financial condition.

Proceedings before the FCC could limit our access to various network services or further increase the rates we must pay for such services. Likewise, proceedings before the FCC could impact the availability and price of special access facilities. Other proceedings before the FCC could result in an increase in the amount we pay to other carriers or a reduction in the revenue we derive from other carriers in, or retroactive liability for, access charges and reciprocal compensation. Additionally, other proceedings before the FCC could result in increases in the cost of regulatory compliance. For example, the FCC has opened a proceeding to examine how to improve the delivery of emergency 911 services and whether to expand requirements to include communications services not currently subject to emergency calling obligations. A number of states also have proceedings pending that could impact our access to and the rates we pay for network services. Other state proceedings could limit our pricing and billing flexibility. Our business would be substantially impaired if the FCC, the courts or state commissions eliminated our access to the facilities and services we use to serve our customers, substantially increased the rates we pay for facilities and services, increased the costs or complexity associated with providing emergency 911 services or adversely affected the revenue we receive from other carriers or our customers. In addition, congressional legislative efforts to rewrite the 1996 Act or enact other telecommunications legislation, as well as various state legislative initiatives, may cause major industry and regulatory changes. We cannot predict the outcome of these proceedings or legislative initiatives or the effects, if any, that these proceedings or legislative initiatives may have on our business and operations.

While we believe we are currently in compliance with all federal, state and local rules and regulations, these regulations are subject to interpretation and the relevant regulators may determine that our application of these rules and regulations is not consistent with their interpretation. Additionally, in certain instances, third parties or government agencies may bring action with federal, state or local regulators if they believe a provider has breached applicable rules and regulations.

The effects of increased regulation of IP-based service providers are unknown.
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While the FCC has to date generally subjected IP-based service providers to less stringent regulatory oversight than traditional common carriers, the FCC has imposed certain regulatory obligations on providers of VoIP services, including the obligations to contribute to the Universal Service Fund, to provide 911 services and/or to comply with the Communications Assistance for Law Enforcement Act. Some states have imposed taxes, fees and/or surcharges on VoIP telephony services. The imposition of additional regulations could have a material adverse effect on our business.

We must obtain and maintain permits and licenses to operate our network.

If we are unable, on acceptable terms and on a timely basis, to obtain and maintain the permits and licenses needed to expand and operate our network, our business could be materially adversely affected. In addition, the cancellation or non-renewal of the permits or licenses that are obtained could materially adversely affect our business. In the event we are the target of an acquisition, the regulatory agencies responsible for granting, renewing or transferring permits and licenses may delay or reject applications to transfer such permits or licenses and as a result these uncertainties, we may not be as attractive an acquisition target.

Our operations are subject to regulation and require us to obtain and maintain several governmental licenses and permits. If we violate those regulatory requirements or fail to obtain and maintain those licenses and permits, including payment of related fees, if any, we may not be able to conduct our business. Moreover, those regulatory requirements could change in a manner that significantly increases our costs or otherwise adversely affects our operations.

In the ordinary course of operating our network and providing our services, we must obtain and maintain a variety of telecommunications and other licenses and authorizations. We also must comply with a variety of regulatory obligations. There can be no assurance we can maintain our licenses or that they will be renewed upon their expiration. Our failure to obtain or maintain necessary licenses, authorizations or to comply with the obligations imposed upon license holders, including the payment of fees, may cause sanctions or additional costs, including the revocation of authority to provide services.

Our operations are subject to regulation at the national level and, often, at the state and local levels. Our operations may become subject to additional regulation by other countries if we expand to international markets. Changes to existing regulations or rules, or the failure to regulate going forward in areas historically regulated on matters such as network neutrality, licensing fees, environmental, health and safety, privacy, intercarrier compensation, emergency 911 services interconnection and other areas, in general or particular to our industry, may increase costs, restrict operations or decrease revenue. Our inability or failure to comply with telecommunications and other laws and regulations could cause the temporary or permanent suspension of our operations, and if we cannot provide emergency calling functionality through our Bandwidth Communications Platform to meet any new federal or state requirements, or any applicable requirements from other countries, the competitive advantages that we currently have may not persist, adversely affecting our ability to obtain and to retain enterprise customers which could have an adverse impact on our business.

In January 2018, the FCC repealed its Network Neutrality Rules. Our business could suffer with respect to the quality of the services we offer, our ability to maintain our internet-based services and our services offered through our Bandwidth Communications Platform, decrease our profitability or increase the price of our services making our offerings less competitive in the marketplace.

In January 2018, the FCC adopted an order largely repealing its network neutrality rules. Among other things, the pre-existing network neutrality rules prevented providers of broadband internet access services — like cable and telephone companies — from blocking, impairing and degrading service offerings from non-affiliated third parties like us. The FCC’s order repealing the pre-existing network neutrality rules was appealed by a number of parties. We cannot predict whether the appeal will be successful and result in restoring the pre-existing network neutrality rules that prevent broadband internet access service providers from blocking, impairing and degrading
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offerings from third parties like us. If broadband providers were to block, impair or degrade our internet-based services or services we offer through our Bandwidth Communications Platform, or if broadband internet access providers were to charge us or our customers to access and use our internet-based services or services offered through our Bandwidth Communications Platform, we could lose customers, our profitability could decrease, or we may have to raise prices, making our service less competitive in the marketplace. Most of the major broadband internet access providers have publicly stated that they will not block, impair or degrade third party offerings. We cannot predict the potential impact of the January 2018 FCC network neutrality order on our offerings at this time.

We are subject to privacy and data security obligations in the United States. The FCC, other Federal agencies or state attorneys’ general could fine or subject us to other adverse actions that may negatively impact our business reputation. If we are subject to an investigation or suffer a breach, we may incur costs or be subject to forfeitures and penalties that could reduce our profitability.

For certain of our internet-based and Bandwidth Communications Platform offerings, we are subject to individual or joint jurisdiction of the FCC, the Federal Trade Commission, and state attorneys’ general with respect to privacy and data security obligations. If we were to suffer or if one of our customers were to suffer a breach, we may be subject to the jurisdiction of a variety of federal agencies’ jurisdictions as well as state attorneys’ general. We may have to comply with a variety of data breach laws at the federal and state levels, comply with any resulting investigations, as well as offer mitigation to customers and potential end users of certain customers to which we provide services. We could also be subject to fines, forfeitures and other penalties that may adversely impact our business.

Our business is subject to complex and evolving foreign laws and regulations regarding privacy, data protection and other matters relating to information collection.

There are numerous foreign laws, regulations and directives regarding privacy and the collection, storage, transmission, use, processing, disclosure and protection of personally identifiable information (“PII”) and other personal or customer data, the scope of which is continually evolving and subject to differing interpretations. We must comply with applicable laws, regulations and directives and we may be subject to significant consequences, including penalties and fines, for our failure to comply.

For example, as of May 25, 2018, the General Data Protection Regulation (“GDPR”), has replaced the Data Protection Directive with respect to the processing of PII in the EU. The GDPR imposes several stringent requirements for controllers and processors of PII (including non-EU processors who process personal data on behalf of EU controllers), including, for example, more robust internal accountability controls, a strengthened individual data rights regime, shortened timelines for data breach notifications, limitations on retention and secondary use of information and additional obligations when we contract with third parties in connection with the processing of the PII. Failure to comply with the requirements of GDPR and the applicable national data protection laws of the EU member states may result in fines of up to €20 million or up to 4% of the total worldwide annual revenue for the preceding financial year, whichever is higher, and other administrative penalties. Complying with the GDPR has required us to implement additional mechanisms. As we continue to operate under the GDPR, compliance may become onerous and adversely affect our business, financial condition, results of operations and prospects.

In addition, recent legal developments in Europe have created complexity and compliance uncertainty regarding certain transfers of information from the EU to the United States. For example, the Privacy Shield Framework, to the extent applicable to us, is under review and there is currently litigation challenging other EU mechanisms for adequate data transfers (i.e., the standard contractual clauses). It is uncertain whether the Privacy Shield Framework and/or the standard contractual clauses will be invalidated by European courts or legislatures. We rely, or intend to rely, on a mixture of mechanisms to transfer PII from the EU to the United States, and we could be impacted by changes in law as a result of a future review of these transfer mechanisms by European regulators under the GDPR, as well as current challenges to these mechanisms in European courts. If one or more of the legal
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bases for transferring PII from Europe to the United States is invalidated, or if we are unable to transfer PII between and among countries and regions in which we may operate in the future, it could affect the manner in which we provide our services or could adversely affect our financial results.

Furthermore, any failure, or perceived failure, by us to comply with or make effective modifications to our policies, or to comply with any federal, state or international privacy, data-retention or data-protection-related laws, regulations, orders or industry self-regulatory principles could result in proceedings or actions against us by governmental entities or others, a loss of customer confidence, damage to our brand and reputation or a loss of customers, any of which could have an adverse effect on our business. In addition, various federal, state and foreign legislative or regulatory bodies may enact new or additional laws and regulations concerning privacy, data-retention and data-protection issues, including laws or regulations mandating disclosure to domestic or international law enforcement bodies, which could adversely impact our business, our brand or our reputation with customers. For example, some countries have adopted laws mandating that PII regarding customers in their country be maintained solely in their country. Having to maintain local data centers and redesign product, service and business operations to limit PII processing to within individual countries could increase our operating costs significantly.

Our business could suffer if we cannot obtain or retain local or toll-free numbers, are prohibited from obtaining local or toll-free numbers, or are limited to distributing local or toll-free numbers to only certain customers.

Our future success depends on our ability to procure large quantities of local and toll-free numbers to meet customer demands in the United States at reasonable cost and without undue restrictions. Our ability to procure and distribute numbers depends on factors outside of our control, such as applicable regulations, the practices of the communications carriers that provide numbers to us in certain jurisdictions, the cost of obtaining and managing numbers and the level of demand for new numbers. Due to their limited availability, there are certain popular area code prefixes and specialized “vanity” toll-free numbers that we may not be able to obtain in desired quantities or at all. Our inability to acquire or retain numbers for our operations would make our services, including our Bandwidth Communications Platform, less attractive to potential customers that desire assignments of particular numbering resources. In addition, future growth of our customer base, together with growth of customer bases of other providers of communications services, has increased, which increases our dependence on needing large quantities of local and toll-free numbers associated with desirable area codes or specific toll-free numbering resources at a reasonable cost and without undue restriction. If we are not able to obtain or retain adequate local and toll-free numbers, or attractive subsets of such resources, our business, results of operations and financial condition could be materially adversely affected.

Intellectual property and proprietary rights of others could prevent us from using necessary technology to provide our services or subject us to expensive intellectual property litigation.

If technology that we require to provide our services, including our Bandwidth Communications Platform, was determined by a court to infringe a patent held by another entity that will not grant us a license on terms acceptable to us, we could be precluded by a court order from using that technology and we would likely be required to pay significant monetary damages to the patent holder. The successful enforcement of these patents, or our inability to negotiate a license for these patents on acceptable terms, could force us to cease (i) using the relevant technology and (ii) offering services incorporating the technology. If a claim of infringement was brought against us based on the use of our technology or against our customers based on their use of our services for which we are obligated to indemnify, we could be subject to litigation to determine whether such use or sale is, in fact, infringing. This litigation could be expensive and distracting, regardless of the outcome.

While our own limited patent portfolio may deter other operating companies from bringing such actions, patent infringement claims are increasingly being asserted by patent holding companies, which do not use technology and whose sole business is to enforce patents against operators, such as us, for monetary gain. Because such patent holding companies, commonly referred to as patent “trolls,” do not provide services or use technology, the assertion of our own patents by way of counter-claim would be largely ineffective.
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Our use of open source software could negatively affect our ability to sell our services and subject us to possible litigation.

Our services, including our Bandwidth Communications Platform, incorporate open source software, and we expect to continue to incorporate open source software in our services in the future. Few of the licenses applicable to open source software have been interpreted by courts, and there is a risk that these licenses could be construed in a manner that could impose unanticipated conditions or restrictions on our ability to commercialize our services, including our Bandwidth Communications Platform. Moreover, although we have implemented policies to regulate the use and incorporation of open source software into our services, we cannot be certain that we have not incorporated open source software in our services in a manner that is inconsistent with such policies. If we fail to comply with open source licenses, we may be subject to certain requirements, including requirements that we offer our services that incorporate the open source software for no cost, that we make available source code for modifications or derivative works we create based upon, incorporating or using the open source software and that we license such modifications or derivative works under the terms of applicable open source licenses. If an author or other third-party that distributes such open source software were to allege that we had not complied with the conditions of one or more of these licenses, we could be required to incur significant legal expenses defending against such allegations and could be subject to significant damages, enjoined from generating revenue from customers using services that contained the open source software and required to comply with onerous conditions or restrictions on these services. In any of these events, we and our customers could be required to seek licenses from third parties in order to continue offering our services and to re-engineer our services or discontinue offering our services to customers in the event re-engineering cannot be accomplished on a timely basis. Any of the foregoing could require us to devote additional R&D resources to re-engineer our services, could result in customer dissatisfaction and may adversely affect our business, results of operations and financial condition.

Indemnity provisions in various agreements potentially expose us to substantial liability for intellectual property infringement and other losses.

Our agreements with customers and other third parties typically include indemnification or other provisions under which we agree to indemnify or otherwise be liable to them for losses suffered or incurred as a result of claims of intellectual property infringement, damages caused by us to property or persons or other liabilities relating to or arising from our services or platform or other acts or omissions. The term of these contractual provisions often survives termination or expiration of the applicable agreement. Large indemnity payments or damage claims from contractual breach could harm our business, results of operations and financial condition. Although we normally contractually limit our liability with respect to such obligations, we may still incur substantial liability related to them. Any dispute with a customer with respect to such obligations could have adverse effects on our relationship with that customer and other current and prospective customers, reduce demand for our services and adversely affect our business, results of operations and financial condition.

The storage, processing and use of personal information and related data subjects us to evolving governmental laws and regulation, commercial standards, contractual obligations and other legal obligations related to consumer and data privacy, which may have a material impact on our costs, use of our services, or expose us to increased liability.

Federal, state, local and foreign laws and regulations, commercial obligations and industry standards, each provide for obligations and restrictions with respect to data privacy and security, as well as the collection, storage, retention, protection, use, processing, transmission, sharing, disclosure and protection of personal information and other customer data, including customer proprietary network information under applicable federal law. The evolving nature of these obligations and restrictions subjects us to the risk of differing interpretations, inconsistency or conflicts among countries or rules, and creates uncertainty regarding their application to our business.



27

Table of Contents






These obligations and restrictions may limit our ability to collect, store, process, use, transmit and share data with our customers, employees and third-party providers and to allow our customers to collect, store, retain, protect, use, process, transmit, share and disclose data with others through our services. Compliance with, and other burdens imposed by, such obligations and restrictions could increase the cost of our operations and impact our ability to market our services through effective segmentation.

Failure to comply with obligations and restrictions related to applicable data protection laws, regulations, standards, and codes of conduct, as well as our own posted privacy policies and contractual commitments could subject us to lawsuits, fines, criminal penalties, statutory damages, consent decrees, injunctions, adverse publicity, loss of user confidence in our services, and loss of users, which could materially harm our business. Because these obligations and restrictions have continued to develop and evolve rapidly, it is possible that we may not be, or may not have been, compliant with each such obligation and restriction. Additionally, third-party contractors may have access to customer or employee data. If these or other third-party vendors violate obligations and restrictions related to applicable data protection laws or our policies, such violations may also put our customers’ or employees’ information at risk and could in turn have a material and adverse effect on our business.

If we fail to protect our internally developed systems, technology and software and our patents and trademarks, we may become involved in costly litigation or our business or brand may be harmed.

Our ability to compete effectively is dependent in large part upon the maintenance and protection of systems and software that we have developed internally, including some systems and software based on open standards. While we have eight U.S. patents and two pending U.S. patent applications, we cannot patent much of the technology that is important to our business. In addition, our pending patent applications may not be granted, and any issued patent that we own may be challenged, narrowed, invalidated or circumvented. To date, we have relied on patent, copyright and trade secret laws, as well as confidentiality procedures and licensing arrangements, to establish and protect our rights to our technology. While we typically enter into confidentiality agreements with our employees, consultants, customers, and vendors in an effort to control access to and distribution of technology, software, documentation and other information, these agreements may not effectively prevent disclosure of confidential information and may not provide an adequate remedy in the event of unauthorized disclosure of confidential information. Despite these precautions, it may be possible for a third-party to copy or otherwise obtain and use our technology without authorization. In addition, others may independently discover trade secrets and proprietary information, and in such cases we could not assert any rights against such party. Policing unauthorized use of our technology is difficult. The steps we take may not prevent misappropriation of the technology we rely on. In addition, effective protection may be unavailable or limited in some jurisdictions outside the United States. Litigation may be necessary in the future to enforce or protect our rights or to determine the validity and scope of the rights of others. That litigation could cause us to incur substantial costs and divert resources away from our daily business, which in turn could adversely affect our business, results of operations and financial condition.

The unlicensed use of our brands by third parties could harm our reputation, cause confusion among our customers or impair our ability to market our services. Accordingly, we have registered numerous trademarks and service marks and have applied for registration of our trademarks and service marks in the United States to establish and protect our brand names as part of our intellectual property strategy. We do not currently have any registered trademarks in any jurisdiction outside of the United States. We cannot assure you that our pending or future trademark applications will be approved. Although we anticipate that we would be given an opportunity to respond to any such rejections, we may be unable to overcome any such rejections. In addition, in proceedings before the United States Patent and Trademark Office third parties are given an opportunity to oppose pending trademark applications and seek to cancel registered trademarks. Opposition or cancellation proceedings may be filed against our trademarks, and our trademarks may not survive such proceedings. In the event that our trademarks are successfully challenged, we could be forced to rebrand our services, which could result in loss of brand name recognition. Moreover, successful opposition to our applications might encourage third parties to make additional oppositions or commence trademark infringement proceedings against us, which could be costly and time
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consuming to defend against. If we decide to take limited or no action to protect our trademarks, our trademark rights may be diluted and subject to challenge or invalidation, which could materially and adversely affect our brand in the marketplace. Certain of the trademarks we may use may become so well known by the public that their use becomes generic and they lose trademark protection. Over the long term, if we are unable to establish name recognition based on our trademark and tradenames, then we may not be able to compete effectively and our business may be adversely affected. Further, we cannot assure you that competitors will not infringe our trademarks or that we will have adequate resources to enforce our trademarks.

We are subject to litigation in the ordinary course of business, and uninsured judgments or a rise in insurance premiums may adversely affect our results of operations.

In the ordinary course of business, we are subject to various claims and litigation. Any such claims, regardless of merit, could be time-consuming and expensive to defend and could divert management’s attention and resources. In accordance with customary practice, we maintain insurance against some, but not all, of these potential claims. We may elect not to obtain insurance if we believe that the cost of available insurance is excessive relative to the risks presented. The levels of insurance we maintain may not be adequate to fully cover any and all losses or liabilities. Further, we may not be able to maintain insurance at commercially acceptable premium levels or at all. If any significant judgment, claim (or a series of claims) or other event is not fully insured or indemnified against, it could have a material adverse impact on our business, financial condition and results of operations. There can be no assurance as to the actual amount of these liabilities or the timing thereof. We cannot be certain that the outcome of current or future litigation will not have a material adverse impact on our business and results of operations.

We may be liable for the information that content owners or distributors distribute over our network.

The law relating to the liability of private network operators for information carried on or disseminated through their networks remains unsettled. While we disclaim any liability for third-party content in our services agreements, we may become subject to legal claims relating to the content disseminated on our network, even though such content is owned or distributed by our customers or a customer of our customers. For example, lawsuits may be brought against us claiming that material distributed using our network was inaccurate, offensive or violated the law or the rights of others. Claims could also involve matters such as defamation, invasion of privacy and copyright infringement. In addition, the law remains unclear over whether content may be distributed from one jurisdiction, where the content is legal, into another jurisdiction, where it is not. Companies operating private networks have been sued in the past, sometimes successfully, based on the nature of material distributed, even if the content is not owned by the network operator and the network operator has no knowledge of the content or its legality. It is not practical for us to monitor all of the content distributed using our network. We may need to take costly measures to reduce our exposure to these risks or to defend ourselves against such claims, which could adversely affect our results of operations and financial condition.

Third parties may fraudulently use our name to obtain access to customer accounts and other personal information, use our services to commit fraud or steal our services, which could damage our reputation, limit our growth or cause us to incur additional expenses.

Our customers may have been subject to “phishing,” which occurs when a third party calls or sends an email or pop-up message to a customer that claims to be from a business or organization that provides services to the customer. The purpose of the inquiry is typically to encourage the customer to visit a bogus website designed to look like a website operated by the legitimate business or organization or provide information to the operator. At the bogus website, the operator attempts to trick the customer into divulging customer account or other personal information such as credit card information or to introduce viruses through “Trojan horse” programs to the customers’ computers. This could result in identity theft from our customers and the unauthorized use of our services. Third parties also have used our communications services to commit fraud. If we are unable to detect and prevent “phishing” and other similar methods, use of our services for fraud and similar activities, our brand
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reputation and growth may suffer and we may incur additional costs, including costs to increase security, or be required to credit significant amounts to customers.

Third parties also have used our communications services without paying, including by submitting fraudulent credit information and fraudulent credit card information. This has resulted in our incurring the cost of providing the services, including incurring call termination fees, without any corresponding revenue. We have implemented anti-fraud procedures in order to limit the expenses resulting from theft of service. If our procedures are not effective, theft of service could significantly increase our expenses and adversely affect our business, results of operations and financial condition.

If our customers or their end users do not accept the differences between our service and traditional telephone service, they may choose to remain with their current telephone service provider or may choose to return to service provided by traditional network service providers.

Aspects of our services based on VoIP, including our Bandwidth Communications Platform, are not the same as traditional network service providers. Our continued growth is dependent on the adoption of our services by mainstream customers and their end users, so these differences are important. For example:

· Our 911 calling services are different, in significant respects, from the 911 service associated with traditional wireline and wireless telephone providers and, in certain cases, with other VoIP providers.

· In the event of a power loss or Internet access interruption experienced by a customer, our service may be interrupted.

· Our customers’ end users may experience lower call quality than they are used to from traditional wireline or wireless telephone companies, including static, echoes and delays in transmissions.

· Our customers’ end users may not be able to call premium-rate telephone numbers such as 1-900 numbers and 976 numbers.

We may lose customers if we experience failures of our system or Bandwidth Communications Platform that significantly disrupt the availability and quality of the services that we provide. Such failures may also cause interruptions to service delivery and the completion of other corporate functions.

Our operations depend on our ability to limit and mitigate interruptions or degradation in service for customers. Interruptions in service or performance problems, for whatever reason, could undermine our customers’ confidence in our services and cause us to lose customers or make it more difficult to attract new ones. Because many of our services are critical to the businesses or daily lives of many of our customers or our customers’ end users, any significant interruption or degradation in service also could result in lost profits or other losses to customers. Although our service agreements generally limit our liability for service failures and generally exclude any liability for “consequential” damages such as lost profits, a court might not enforce these limitations on liability, which could expose us to financial loss. We also sometimes provide our customers with committed service levels. If we fail to meet these committed service levels, we could be required to provide service credits or other compensation to our customers, which could adversely affect our results of operations.

The failure of any equipment or facility on our network, including our network operations control centers and network data storage locations, could interrupt customer service and other corporate functions until we complete necessary repairs or install replacement equipment. Our business continuity plans also may be inadequate to address a particular failure that we experience. Delays, errors or network equipment or facility failures could result from natural disasters, disease, accidents, terrorist acts, power losses, security breaches, vandalism or other illegal acts, computer viruses or other causes. These delays, errors or failures could significantly impair our business due to:


30

Table of Contents






· service interruptions;

· malfunction of our Bandwidth Communications Platform on which our enterprise users rely for voice, messaging or 911 functionality;

· exposure to customer liability;

· the inability to install new service;

· the unavailability of employees necessary to provide services;

· the delay in the completion of other corporate functions such as issuing bills and the preparation of financial statements; or

· the need for expensive modifications to our systems and infrastructure.

Defects or errors in our services could diminish demand for our services, harm our business and results of operations and subject us to liability.

Our customers use our services for important aspects of their businesses, and any errors, defects or disruptions to our services and any other performance problems with our services could damage our customers’ businesses and, in turn, hurt our brand and reputation. We provide regular updates to our services, which have in the past contained, and may in the future contain, undetected errors, failures, vulnerabilities and bugs when first introduced or released. Real or perceived errors, failures or bugs in our services could result in negative publicity, loss of or delay in market acceptance of our platform, loss of competitive position, lower customer retention or claims by customers for losses sustained by them. In such an event, we may be required, or may choose, for customer relations or other reasons, to expend additional resources in order to help correct the problem. In addition, we may not carry insurance sufficient to compensate us for any losses that may result from claims arising from defects or disruptions in our services. As a result, our brand and reputation could be harmed, and our business, results of operations and financial condition may be adversely affected.

If our 911 services do not function properly, we may be exposed to significant liability from our users.

Certain of our IP telephony offerings, as well as the 911 solutions that we offer are subject to FCC rules governing the delivery of emergency calling services. Similar to other providers of IP telephony services, our 911 service are different from those associated with traditional local telecommunications services. These differences may lead to an inability to make and complete calls that would not occur for users of traditional telephony services. For example, to provide the emergency calling services required by the FCC’s rules to our IP telephony consumers, we may use components of both the wireline and wireless infrastructure in unique ways that can result in failed connections and calls routed to incorrect emergency call centers. Routing emergency calls over the Internet may be adversely affected by power outages and network congestion that may not occur for users of traditional telephony services. Emergency call centers may not be equipped with appropriate hardware or software to accurately process and respond to emergency calls initiated by consumers of our IP telephony services, and calls routed to the incorrect emergency call center can significantly delay response times for first responders. Users of our interconnected VoIP telephony services from a fixed address are required to manually update their location information for use when calling 911, and failure to do so may result in dispatching of assistance to the wrong location. Even manual updates made appropriately require a certain amount of time before the updated address appears in the relevant databases which could result in misrouting emergency calls to the wrong emergency calling center, dispatching first responders to the wrong address, or both. Moreover, the relevant rules with respect to what address information should be provided to emergency call centers when the call originates from a mobile application are unsettled. As a result, we could be subject to enforcement action by the FCC or other entities — possibly exposing us to significant monetary penalties, cease and desist orders, civil liability, loss of user confidence in our services, loss of users, and
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other adverse consequences, which could materially harm our business. The FCC’s rules, and some states, also impose other obligations on us, such as properly recording our customers’ registered locations, obtaining affirmative acknowledgement from customers that they are aware of the differences between emergency calling services associated with IP telephony as compared with traditional telecommunications services, and distribution of appropriate warning labels to place on or near hardware used to place IP telephony calls. Failure to comply with these requirements, or failure of our Bandwidth Communications Platform such that 911 calls did not complete or were misrouted, may result in FCC enforcement action, state attorneys’ general investigations, potential exposure to significant monetary penalties, cease and desist orders, civil liability to our users and their customers, loss of user confidence in our services, loss of users, and other adverse consequences, which could materially harm our business.

The FCC’s rules also require that we timely report certain 911 service outages. The FCC may make inquiries regarding matters related to any reported 911 service outage. Any inquiry could result in FCC enforcement action, potential monetary penalties and other adverse consequences.

Termination of relationships with key suppliers could cause delay and additional costs.

Our business is dependent on third-party suppliers for fiber, computers, software, transmission electronics and related network components, as well as providers of network colocation facilities that are integrated into our network, some of which are critical to the operation of our business. If any of these critical relationships is terminated, a supplier either exits or curtails its business as a result of economic conditions, a supplier fails to provide critical services or equipment, or the supplier is forced to stop providing services due to legal constraints, such as patent infringement, and we are unable to reach suitable alternative arrangements quickly, we may experience significant additional costs or we may not be able to provide certain services to customers. If that happens, our business, results of operations and financial condition could be materially adversely affected.

Many of our third-party suppliers do not have long-term committed contracts with us and may terminate their agreements with us without notice or by providing 30 days prior written notice. Although we expect that we could receive similar services from other third-party suppliers, if any of our arrangements with our third-party suppliers are terminated, we could experience interruptions in our ability to make our services available to customers, as well as delays and additional expenses in arranging alternative providers. If a significant portion of our third-party suppliers fail to provide these services to us on a cost-effective basis or otherwise terminate these services, the delay caused by qualifying and switching to other providers could be time consuming and costly and could adversely affect our business, results of operations and financial condition.

One of our third-party suppliers, Level 3, provides us with certain 911 call routing and termination services. Pursuant to the agreement with Level 3, Level 3 is our preferred provider for these services until December 31, 2020, after which the agreement automatically renews for consecutive one-year periods, unless terminated by either Level 3 or us. After December 31, 2020, Level 3 may cancel the agreement upon two years’ notice and we may cancel the agreement upon one year’s notice. If our agreement with Level 3 terminates for any reason other than our default, Level 3 must continue to provide these services to us for at least two years to allow us to transition to another provider. We are obligated to pay Level 3 a minimum of $100,000 per month for as long as the agreement continues. Additionally, Level 3 has a right of first refusal to provide these 911 call routing and termination services to us in additional geographic areas.

Our growth and financial health are subject to a number of economic risks.

The financial markets in the United States have experienced substantial uncertainty during recent years. This uncertainty has included, among other things, extreme volatility in securities prices, drastically reduced liquidity and credit availability, rating downgrades of certain investments and declining values with respect to others. If capital and credit markets continue to experience uncertainty and available funds remain limited, we may not be able to obtain debt or equity financing or to refinance our existing indebtedness on favorable terms or at all,
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which could affect our strategic operations and our financial performance and force modifications to our operations. These conditions currently have not precluded us from accessing credit markets or financing our operations, but there can be no assurance that financial markets and confidence in major economies will not deteriorate. An extended period of economic deterioration could materially adversely affect our results of operations and financial condition and exacerbate some of the other risk factors contained in this Annual Report on Form 10-K. For example, our customers might defer or entirely decline purchases of our services due to tighter credit or negative financial news or reduce demand for our services. Our customers also may not be able to obtain adequate credit, which could adversely affect the timeliness of their payments to us or ultimately result in a filing by the customer for protection from creditors under applicable insolvency or bankruptcy laws. If our customers cannot make timely payments to us, our accounts receivable could increase. The demand for, and the prices of, our services also may decline due to the actions of our competitors or otherwise.

Key vendors upon which we rely also could be unwilling or unable to provide us with the materials or services that we need to operate our Bandwidth Communications Platform or otherwise on a timely basis or on terms that we find acceptable. Our financial counterparties, insurance providers or others also may default on their contractual obligations to us. If any of our key vendors fail, we may not be able to replace them without disruptions to, or deterioration of, our services and we also may incur higher costs associated with new vendors. Transitioning to new vendors also may result in the loss of the value of assets associated with our integration of third-party services into our network or service offerings.

Our customer churn rate may increase.

Customer churn occurs when a customer discontinues service with us, whether voluntarily or involuntarily, such as a customer switching to a competitor or going out of business. Changes in the economy, increased competition from other providers, or issues with the quality of service we deliver can impact our customer churn rate. We cannot predict future pricing by our competitors, but we anticipate that price competition will continue. Lower prices offered by our competitors could contribute to an increase in customer churn. We cannot predict the timing, duration or magnitude of any deteriorated economic conditions or its impact on our target of customers. Higher customer churn rates could adversely affect our revenue growth. Higher customer churn rates could cause our dollar-based net retention rate to decline. A sustained and significant growth in the churn rate could have a material adverse effect on our business.

The market prices for certain of our services have decreased in the past and may decrease in the future, resulting in lower revenue than we anticipate.

Market prices for certain of our services have decreased over recent years. These decreases resulted from downward market pressure and other factors including:

· technological changes and network expansions, which have resulted in increased transmission capacity available for sale by us and by our competitors; and

· some of our competitors have been willing to accept smaller operating margins in the short term in an attempt to increase long-term revenue.

To retain customers and revenue, we must sometimes reduce prices in response to market conditions and trends. We cannot predict to what extent we may need to reduce our prices to remain competitive or whether we will be able to sustain future pricing levels as our competitors introduce competing services or similar services at lower prices. Our ability to meet price competition may depend on our ability to operate at costs equal to or lower than our competitors or potential competitors. As our prices for some of our services decrease, our operating results may suffer unless we are able to either reduce our operating expenses or increase traffic volume from which we can derive additional revenue.
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The need to obtain additional IP circuits from other providers increases our costs. In addition, the need to interconnect our network to networks that are controlled by others could increase our costs.

We lease all of our IP circuits from third parties nationwide. We could incur material expenses if we were required to locate alternative IP circuits. We may not be able to obtain reasonable alternative IP circuits if needed. Failure to obtain usage of alternative IP circuits, if necessary, could have a material adverse effect on our ability to carry on business operations. In addition, some of our agreements with other providers require the payment of amounts for services whether or not those services are used. Our reliance on third-party providers may reduce our operating flexibility, ability to make timely service changes and ability to control quality of service.

In the normal course of business, we need to enter into interconnection agreements with many local telephone companies, as well as the owners of networks that our customers desire to access to deliver their services. We are not always able to secure these interconnection agreements on favorable terms. Costs of obtaining service from other communications carriers comprise a significant proportion of the operating expenses of long distance carriers. Changes in regulation, particularly the regulation of telecommunication carriers and local access network owners, could indirectly, but significantly, affect our competitive position. These changes could increase or decrease the costs of providing our services. Further, if problems occur with our third-party providers or local telephone companies, it may cause errors or poor quality communications, and we could encounter difficulties identifying the source of the problem. The occurrence of errors or poor quality communications on our services, whether caused by our platform or a third-party provider, may result in the loss of our existing customers or the delay of adoption of our services by potential customers and may adversely affect our business, results of operations and financial condition.

We depend largely on the continued services of our senior management and other key employees, the loss of any of whom could adversely affect our business, results of operations and financial condition.

Our future performance depends on the continued services and contributions of our senior management and other key employees to execute on our business plan, to develop our platform, to deliver our services to customers, to attract and retain customers and to identify and pursue opportunities. The loss of services of senior management or other key employees could significantly delay or prevent the achievement of our development and strategic objectives. In particular, we depend to a considerable degree on the vision, skills, experience and effort of our Co-Founder, Chief Executive Officer and Chairman, David A. Morken. The replacement of any of our senior management personnel would likely involve significant time and costs, and such loss could significantly delay or prevent the achievement of our business objectives. The loss of the services of our senior management or other key employees for any reason could adversely affect our business, results of operations and financial condition.

If we are unable to hire, retain and motivate qualified personnel, our business will suffer.

Our future success depends, in part, on our ability to continue to attract and retain highly skilled personnel. We believe that there is, and will continue to be, intense competition for highly skilled management, technical, sales and other personnel with experience in our industry in the Raleigh, North Carolina area, where our headquarters are located, and in other locations where we maintain offices. We must provide competitive compensation packages and a high-quality work environment to hire, retain and motivate employees. If we are unable to retain and motivate our existing employees and attract qualified personnel to fill key positions, we may be unable to manage our business effectively, including the development, marketing and sale of our services, which could adversely affect our business, results of operations and financial condition. To the extent we hire personnel from competitors, we also may be subject to allegations that they have been improperly solicited or hired, or that they divulged proprietary or other confidential information.

Volatility in, or lack of performance of, our stock price may also affect our ability to attract and retain key personnel. Employees may be more likely to terminate their employment with us if the shares they own or the shares underlying their vested options have significantly appreciated in value relative to the original purchase prices
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of the shares or the exercise prices of the options, or, conversely, if the exercise prices of the options that they hold are significantly above the trading price of our Class A common stock. If we are unable to retain our employees, our business, results of operations and financial condition could be adversely affected.

Our management team has limited experience managing a public company.

Most members of our management team have limited, if any, experience managing a publicly-traded company, interacting with public company investors and complying with the increasingly complex laws pertaining to public companies. Our management team may not successfully or efficiently manage us as a public company. As a result of being a public company, we are subject to significant regulatory oversight and reporting obligations under the federal securities laws and the continuous scrutiny of securities analysts and investors. These new obligations and constituents require significant attention from our senior management and could divert their attention away from the day-to-day management of our business, which could adversely affect our business, results of operations and financial condition.

We could be subject to liability for historic and future sales, use and similar taxes, which could adversely affect our results of operations.

We conduct operations in many tax jurisdictions throughout the United States. In many of these jurisdictions, non-income-based taxes such as sales, use and telecommunications taxes, including those associated with (or potentially associated with) VoIP telephony services or 911 services, are or may be assessed on our operations. The systems and procedures necessary to comply in these jurisdictions are complex to develop and challenging to implement. Additionally, we rely heavily on third parties to provide us with key software and services for compliance. If these third parties cease to provide those services to us for any reason, or fail to perform services accurately and completely, we may not be able to accurately bill, collect or remit applicable non-income-based taxes. Historically, we have not billed or collected certain of these taxes and, in accordance with GAAP, we have recorded a provision for our tax exposure in these jurisdictions when it is both probable that a liability has been incurred and the amount of the exposure can be reasonably estimated. These estimates include several key assumptions including, but not limited to, the taxability of our services, the jurisdictions in which we believe we have nexus, and the sourcing of revenue to those jurisdictions. In the event these jurisdictions challenge our assumptions and analysis, our actual exposure could differ materially from our current estimates.

Taxing authorities also may periodically perform audits to verify compliance and include all periods that remain open under applicable statutes, which customarily range from three to four years. At any point in time, we may undergo audits that could result in significant assessments of past taxes, fines and interest if we were found to be non-compliant. During the course of an audit, a taxing authority may, as a matter of policy, question our interpretation and/or application of their rules in a manner that, if we were not successful in substantiating our position, could potentially result in a significant financial impact to us.

Furthermore, certain jurisdictions in which we do not collect sales, use and similar taxes may assert that such taxes are applicable, which could result in tax assessments, penalties and interest, and we may be required to collect such taxes in the future. Such tax assessments, penalties and interest or future requirements may adversely affect our business, results of operations and financial condition.

We may be subject to significant U.S. federal income tax-related liabilities and indemnity obligations if there is a determination that the Spin-Off is taxable for U.S. federal income tax purposes.

We may be subject to significant U.S. federal income tax-related liabilities with respect to our prior distribution of all of the issued and outstanding shares of the common stock of Republic Wireless, Inc. (“Republic Wireless”), our former subsidiary, to our stockholders as of and on November 30, 2016 (the “Spin-Off”), if there is a determination that the Spin-Off is taxable for U.S. federal income tax purposes. In that regard, even if the Spin-Off otherwise qualified as a tax-free transaction to us and our stockholders under Section 355, Section 368(a)(1)(D) and
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related provisions of the U.S. Internal Revenue Code of 1986, as amended (the “Code”) at the time of the Spin-Off, we would be subject to corporate-level taxable gain under Section 355(e) of the Code (“Section 355(e)”) if there was a 50% or greater change in ownership, by vote or value, of shares of our stock or Republic Wireless’s stock that occurred after the Spin-Off as part of a plan or series of related transactions that included the Spin-Off. For purposes of Section 355(e), any acquisitions or issuances of our stock, including pursuant to our initial public offering and pursuant to the reorganizations undertaken and arrangements entered into in connection with our initial public offering, or Republic Wireless’s stock, in each case, that occurred within two years after the Spin-Off are generally presumed to be part of a plan or series of related transactions with respect to the Spin-Off.

In connection with the Spin-Off, we received an opinion from Skadden, Arps, Slate, Meagher & Flom LLP substantially to the effect that, among other things, the Spin-Off should qualify as a tax-free transaction for U.S. federal income tax purposes under Section 355 and Section 368(a)(1)(D) of the Code. In addition, in light of the implications that would arise for us if Section 355(e) applied to the Spin-Off, we received an opinion from Kilpatrick Townsend & Stockton LLP in connection with our initial public offering substantially to the effect that (i) as of the date of the initial public offering, we would not be required to recognize gain with respect to the Spin-Off pursuant to Section 355(e), and (ii) any increases in voting power attributable to conversions of our Class B common stock to Class A common stock by those who held our Class B common stock as of the date of the initial public offering would not cause us to recognize gain with respect to the Spin-Off pursuant to Section 355(e) (together with the opinion from Skadden, Arps, Slate, Meagher & Flom LLP with respect to the Spin-Off, the “Tax Opinions”). Neither of the Tax Opinions is binding on the Internal Revenue Service (the “IRS”) or the courts, however, and the IRS or the courts may not agree with the conclusions reached in the Tax Opinions. Moreover, the Tax Opinions were based upon, among other things, the laws in effect at the time of each of the Tax Opinions and certain assumptions and representations as to factual matters made by us. Any change in applicable law, which may be retroactive, or the failure of any such assumptions or representations to be true, could adversely affect the validity of the conclusions reached in the Tax Opinions.

If the conclusions of the Tax Opinions are not correct, or if the Spin-Off is otherwise ultimately determined to be a taxable transaction, we would be liable for significant U.S. federal income tax related liabilities. In addition, pursuant to the Tax Sharing Agreement, dated November 30, 2016, between us and Republic Wireless (the “Tax Sharing Agreement”), we must generally indemnify Republic Wireless for any taxes or losses incurred by it (or its respective subsidiaries) resulting from the Spin-Off failing to qualify as a tax-free transaction for U.S. federal income tax purposes (including due to the application of Section 355(e)) as a result of subsequent actions we take or fail to take. The amount of any indemnity obligations we may have under the Tax Sharing Agreement in such case may be material.

Even if Section 355(e) does not apply to the Spin-Off as of the date of our initial public offering or as a result of an increase in voting power attributable to conversions of our Class B common stock by those who held such stock as of our initial public offering, subsequent acquisitions or issuances of our stock could be treated as part of a plan or series of related transactions with respect to the Spin-Off. Accordingly, in light of the requirements of Section 355(e), we might forego share repurchases, stock issuances and other strategic transactions for some period of time following our initial public offering. Notwithstanding the foregoing, it is possible that we, Republic Wireless or the holders of our respective stock might inadvertently cause, permit or otherwise not prevent a change in the ownership of our stock or Republic Wireless’s stock to occur, which would cause Section 355(e) to apply to the Spin-Off, thereby triggering significant U.S. federal income tax-related liabilities and indemnity obligations under the Tax Sharing Agreement of approximately $50 million. This approximation is based on our current expectations and the tax laws in effect as of our initial public offering. However, we cannot provide any assurance that this estimate will prove to be accurate in the event that Section 355(e) were to apply.

If our estimates or judgments relating to our critical accounting policies prove to be incorrect, our results of operations could be adversely affected.

The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect the amounts reported in the consolidated financial statements and accompanying notes.
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We base our estimates on historical experience and on various other assumptions that we believe to be reasonable under the circumstances, as provided in “Management’s Discussion and Analysis of Financial Condition and Results of Operations.” The results of these estimates form the basis for making judgments about the carrying values of assets, liabilities and equity, and the amount of revenue and expenses that are not readily apparent from other sources. Significant assumptions and estimates used in preparing our consolidated financial statements include those related to revenue recognition, capitalized internal-use software costs, other non-income taxes, business combination and valuation of goodwill and purchased intangible assets and share-based compensation. Our results of operations may be adversely affected if our assumptions change or if actual circumstances differ from those in our assumptions, which could cause our results of operations to fall below the expectations of securities analysts and investors, resulting in a decline in the trading price of our Class A common stock.

If we fail to maintain an effective system of disclosure controls and internal control over financial reporting, our ability to produce timely and accurate financial statements or comply with applicable regulations could be impaired.

As a public company, we are subject to the reporting requirements of the Exchange Act, the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act”), and the rules and regulations of the applicable listing standards of the NASDAQ Global Select Market. We expect that the requirements of these rules and regulations will continue to increase our legal, accounting and financial compliance costs, make some activities more difficult, time-consuming and costly and place significant strain on our personnel, systems and resources.

The Sarbanes-Oxley Act requires, among other things, that we maintain effective disclosure controls and procedures and internal control over financial reporting. Our disclosure controls and other procedures are designed to ensure that information required to be disclosed by us in the reports that we will file with the SEC is recorded, processed, summarized and reported within the time periods specified in SEC rules and forms and that information required to be disclosed in reports under the Exchange Act is accumulated and communicated to our principal executive and financial officers, and we continue to evaluate how to improve controls. We are also continuing to improve our internal control over financial reporting. In order to develop, maintain and improve the effectiveness of our disclosure controls and procedures and internal control over financial reporting, we have expended, and anticipate that we will continue to expend, significant resources, including accounting-related costs and significant management oversight.

Our current controls and any new controls that we develop may become inadequate because of changes in conditions in our business. Further, weaknesses in our disclosure controls and internal control over financial reporting may be discovered in the future. Any failure to develop or maintain effective controls or any difficulties encountered in their implementation or improvement could harm our results of operations or cause us to fail to meet our reporting obligations and may result in a restatement of our consolidated financial statements for prior periods. Any failure to implement and maintain effective internal control over financial reporting could also adversely affect the results of periodic management evaluations and annual independent registered public accounting firm attestation reports regarding the effectiveness of our internal control over financial reporting that we will eventually be required to include in our periodic reports that will be filed with the SEC. Ineffective disclosure controls and procedures and internal control over financial reporting could also cause investors to lose confidence in our reported financial and other information, which would likely have a negative effect on the trading price of our Class A common stock. In addition, if we are unable to continue to meet these requirements, we may not be able to remain listed on the NASDAQ Global Select Market. We are not currently required to comply with the SEC rules that implement Section 404 of the Sarbanes-Oxley Act and are therefore not required to make a formal assessment of the effectiveness of our internal control over financial reporting for that purpose. As a public company, we are required to provide an annual management report on the effectiveness of our internal control over financial reporting commencing with our second Annual Report on Form 10-K.
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Our independent registered public accounting firm is not required to attest to the effectiveness of our internal control over financial reporting until after we are no longer an “emerging growth company” as defined in the Jumpstart Our Business Startups Act (the “JOBS” Act). At such time, our independent registered public accounting firm may issue a report that is adverse in the event it is not satisfied with the level at which our internal control over financial reporting is documented, designed or operating. Any failure to maintain effective disclosure controls and internal control over financial reporting could have a material and adverse effect on our business, results of operations and financial condition and could cause a decline in the trading price of our Class A common stock.

If our goodwill or intangible assets become impaired, we may be required to record a significant charge to earnings.

We review our intangible assets for impairment when events or changes in circumstances indicate the carrying value may not be recoverable. Goodwill is required to be tested for impairment at least annually. An adverse change in market conditions, particularly if such change has the effect of changing one of our critical assumptions or estimates, could result in a change to the estimation of fair value that could result in an impairment charge to our goodwill or intangible assets. Any such charges may adversely affect our results of operations.

We are an “emerging growth company” and we cannot be certain if the reduced disclosure requirements applicable to emerging growth companies will make our Class A common stock less attractive to investors.

We are an “emerging growth company,” as defined in the JOBS Act, and we take advantage of certain exemptions from various reporting requirements that are applicable to other public companies that are not “emerging growth companies,” including not being required to comply with the auditor attestation requirements of Section 404 of the Sarbanes-Oxley Act, reduced disclosure obligations regarding executive compensation in our periodic reports and proxy statements, and exemptions from the requirements of holding a nonbinding advisory vote on executive compensation and stockholder approval of any golden parachute payments not previously approved. We may take advantage of these exemptions for so long as we are an “emerging growth company.” We cannot predict if investors will find our Class A common stock less attractive because we rely on these exemptions. If some investors find our Class A common stock less attractive as a result, there may be a less active trading market for our Class A common stock and the trading price of our Class A common stock may be more volatile.

Earthquakes, hurricanes, fires, floods, power outages, terrorist attacks and other significant events could disrupt our business and ability to serve our clients.

A significant event, such as an earthquake, hurricane, a fire, a flood or a power outage, could have a material adverse effect on our business, results of operations or financial condition. Our IP network is designed to be redundant and to offer seamless backup support in an emergency. While our network is designed to withstand the loss of any one data center at any point in time, the simultaneous failure of multiple data centers could disrupt our ability to serve our clients. Additionally, certain of our capabilities cannot be made redundant feasibly or cost-effectively. Acts of physical or cyber terrorism or other geopolitical unrest also could cause disruptions in our business. The adverse impacts of these risks may increase if our disaster recovery plans prove to be inadequate.

As we have elected to avail ourselves of the JOBS Act extended accounting transition period, our financial statements may not be easily comparable to other companies.

Pursuant to the JOBS Act, as an “emerging growth company,” we can elect to avail ourselves of the extended transition period for any new or revised accounting standards that may be issued by the Public Company Accounting Oversight Board or the SEC. We have elected to avail ourselves of such extended transition period, which means that when a standard is issued or revised and it has different application dates for public or private companies, we, as an “emerging growth company,” expect to adopt the standard on the timeline for private companies. This may make comparison of our financial statements with other public companies that are not
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emerging growth companies or emerging growth companies that have opted out of using the extended transition period difficult or impossible because of the potential differences in accounting standards used.

Our financial condition and growth may depend upon the successful integration of acquired businesses. We may not be able to efficiently and effectively integrate acquired operations, and thus may not fully realize the anticipated benefits from such acquisitions.

Achieving the anticipated benefits of any acquisitions depends in part upon whether we can integrate new businesses in an efficient and effective manner. The integration of any acquired businesses involves a number of risks, including, but not limited to:

· demands on management related to any significant increase in size after the acquisition;

· the disruption of ongoing business and the diversion of management’s attention from the management of daily operations to management of integration activities;

· failure to fully achieve expected synergies and costs savings;

· unanticipated impediments in the integration of departments, systems, including accounting systems, technologies, books and records and procedures, as well as in maintaining uniform standards, controls, including internal control over financial reporting required by the Sarbanes-Oxley Act, procedures and policies;

· loss of customers or the failure of customers to order incremental services that we expect them to order;

· failure to provision services that are ordered by customers during the integration period;

· higher integration costs than anticipated; and

· difficulties in the assimilation and retention of highly qualified, experienced employees, many of whom may be geographically dispersed.

Successful integration of any acquired businesses or operations will depend on our ability to manage these operations, realize opportunities for revenue growth presented by strengthened service offerings and expanded geographic market coverage, obtain better terms from our vendors due to increased buying power, and eliminate redundant and excess costs to fully realize the expected synergies. Because of difficulties in combining geographically distant operations and systems which may not be fully compatible, we may not be able to achieve the financial strength and growth we anticipate from the acquisitions.

We may not realize our anticipated benefits from our acquisitions, if any, or may be unable to efficiently and effectively integrate acquired operations as planned. If we fail to integrate acquired businesses and operations efficiently and effectively or fail to realize the benefits we anticipate, we would be likely to experience material adverse effects on our business, financial condition, results of operations and future prospects.

Our credit facility contains restrictive and financial covenants that may limit our operating flexibility.

Our credit facility contains certain restrictive covenants that either limit our ability to, or require a mandatory prepayment in the event we, among other things, incur additional indebtedness, issue guarantees, create liens on assets, make certain investments, merge with or acquire other companies, change business locations, pay dividends or make certain other restricted payments, transfer or dispose of assets, enter into transactions with affiliates and enter into various specified transactions. We, therefore, may not be able to engage in any of the foregoing transactions unless we obtain the consent of our lenders or prepay the outstanding amount under our
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credit facility. Our credit facility also contains certain financial covenants and financial reporting requirements. Our obligations under our credit facility are secured by all of our property, with certain exceptions. We may not be able to generate sufficient cash flow or sales to meet the financial covenants or pay the principal and interest under our credit facility. Furthermore, future working capital, borrowings or equity financing could be unavailable to repay or refinance the amounts outstanding under our credit facility. In the event of a liquidation, all outstanding principal and interest would have to be repaid prior to distribution of assets to unsecured creditors, and the holders of our Class A and Class B common stock would receive a portion of any liquidation proceeds only if all of our creditors, including our lenders, were first repaid in full.

If we are unable to comply with the restrictive and financial covenants in our credit facility, there would be a default under the terms of that agreement, and this could result in an acceleration of payment of funds that have been borrowed.

If we were unable to comply with the restrictive and financial covenants in our credit facility, there would be a default under the terms of that agreement. As a result, any borrowings under other instruments that contain cross-acceleration or cross default provisions may also be accelerated and become due and payable. If any of these events occur, there can be no assurance that we would be able to make necessary payments to the lenders or that we would be able to find alternative financing. Even if we were able to obtain alternative financing, there can be no assurance that it would be on terms that are acceptable.

Risks Related to Ownership of Our Class A Common Stock

The trading price of our Class A common stock may be volatile, and you could lose all or part of your investment.

Prior to our initial public offering, there was no public market for shares of our Class A common stock. On November 10, 2017, we sold shares of our Class A common stock to the public at $20.00 per share. From November 10, 2017, the date that our Class A common stock began trading on the NASDAQ Global Select Market, through January 31, 2019, the trading price of our Class A common stock has ranged from $18.05 per share to $57.50 per share. The trading price of our Class A common stock may continue to be volatile and could fluctuate significantly in response to numerous factors, many of which are beyond our control, including:

· price and volume fluctuations in the overall stock market from time to time;

· volatility in the trading prices and trading volumes of technology stocks;

· volatility in the trading volumes of our Class A common stock;

· changes in operating performance and stock market valuations of other technology companies generally, or those in our industry in particular;

· sales of shares of our Class A common stock by us or our stockholders;

· failure of securities analysts to maintain coverage of us, changes in financial estimates by securities analysts who follow our company, or our failure to meet these estimates or the expectations of investors;

· the financial projections we may provide to the public, any changes in those projections or our failure to meet those projections;

· announcements by us or our competitors of new products or services;

· the public’s reaction to our press releases, other public announcements and filings with the SEC;
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· rumors and market speculation involving us or other companies in our industry;

· actual or anticipated changes in our results of operations or fluctuations in our results of operations;

· actual or anticipated developments in our business, our competitors’ businesses or the competitive landscape generally;

· litigation involving us, our industry or both;

· regulatory actions or developments affecting our operations, those of our competitors or our industry more broadly;

· developments or disputes concerning our intellectual property or other proprietary rights;

· announced or completed acquisitions of businesses, products, services or technologies by us or our competitors;

· new laws or regulations or new interpretations of existing laws or regulations applicable to our business, including the impact of changes in the tax code as a result of federal tax legislation enacted at the end of 2017 and uncertainty as to how some of those changes may be applied;

· changes in accounting standards, policies, guidelines, interpretations or principles;

· new rules adopted by certain index providers, such as S&P Dow Jones, that limit or preclude inclusion of companies with multi-class capital structures in certain of their indices;

· any significant change in our management; and

· general economic conditions and slow or negative growth of our markets.

In addition, in the past, securities class action litigation has often been instituted following periods of volatility in the overall market and the market price of a particular company’s securities. This litigation, if instituted against us, could result in substantial costs and a diversion of our management’s attention and resources.

Substantial future sales of shares of our Class A common stock could cause the market price of our Class A common stock to decline.

The market price of our Class A common stock could decline as a result of substantial sales of our Class A common stock, particularly sales by our directors, executive officers and significant stockholders, or the perception in the market that holders of a large number of shares intend to sell their shares.

Additionally, the shares of Class A common stock subject to outstanding options and restricted stock unit awards under our equity incentive plans and the shares reserved for future issuance under our equity incentive plans will become eligible for sale in the public market upon issuance. Certain holders of our Class A common stock have rights, subject to some conditions, to require us to file registration statements covering their shares or to include their shares in registration statements that we may file for our stockholders or ourselves.

The dual class structure of our common stock has the effect of concentrating voting control with those stockholders who held our capital stock prior to the completion of our initial public offering, including our directors, executive officers and significant stockholders and their respective affiliates who held in the aggregate 83% of the voting power of our capital as of December 31, 2018. This limits or precludes your ability to influence corporate matters, including the election of directors, amendments to our organizational documents and any
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merger, consolidation, sale of all or substantially all of our assets, or other major corporate transaction requiring stockholder approval.

Our Class A common stock has one vote per share, and our Class B common stock has ten votes per share. As of December 31, 2018, our directors, executive officers and holders of more than 5% of our common stock, and their respective affiliates, hold in the aggregate 83% of the voting power of our capital stock. Because of the ten-to-one voting ratio between our Class B and Class A common stock, the holders of our Class B common stock collectively will continue to control a majority of the combined voting power of our common stock and therefore be able to control all matters submitted to our stockholders for approval. This concentrated control limits or precludes your ability to influence corporate matters for the foreseeable future, including the election of directors, amendments to our organizational documents, and any merger, consolidation, sale of all or substantially all of our assets, or other major corporate transaction requiring stockholder approval. In addition, this may prevent or discourage unsolicited acquisition proposals or offers for our capital stock that you may feel are in your best interest as one of our stockholders.

Future transfers by holders of Class B common stock will generally result in those shares converting to Class A common stock, subject to limited exceptions, such as certain transfers effected for estate planning purposes. The conversion of Class B common stock to Class A common stock will have the effect, over time, of increasing the relative voting power of those holders of Class B common stock who retain their shares in the long term.

We cannot predict the impact our capital structure may have on our stock price.

In July 2017, S&P Dow Jones, a provider of widely followed stock indices, announced that companies with multiple share classes, such as ours, will not be eligible for inclusion in certain of their indices. As a result, our Class A common stock will likely not be eligible for these stock indices. Additionally, FTSE Russell, another provider of widely followed stock indices, announced plans in July 2017 to require new constituents of its indices to have at least five percent of their voting rights in the hands of public stockholders. Many investment funds are precluded from investing in companies that are not included in such indices, and these funds would be unable to purchase our Class A common stock if we were not included in such indices. We cannot assure you that other stock indices will not take a similar approach to S&P Dow Jones or FTSE Russell in the future. Exclusion from indices could make our Class A common stock less attractive to investors and, as a result, the market price of our Class A common stock could be adversely affected.

We may become controlled by David A. Morken, our Co-Founder and Chief Executive Officer, whose interests may differ from other stockholders.

If all or substantially all of the holders of our Class B common stock convert their shares into Class A common stock voluntarily or otherwise, Mr. Morken may control approximately 62% of the combined voting power of our outstanding capital stock. As a result, Mr. Morken may have the ability to control the appointment of our management, the entering into of mergers, sales of substantially all or all of our assets and other extraordinary transactions and influence amendments to our certificate of incorporation and bylaws. If Mr. Morken controls a majority of the voting power of our outstanding capital stock, he would have the ability to control the vote in any election of directors and would have the ability to prevent any transaction that requires shareholder approval regardless of whether other shareholders believe the transaction is in our best interests. In any of these matters, the interests of Mr. Morken may differ from or conflict with your interests. Moreover, this concentration of ownership may also adversely affect the trading price for our Class A common stock to the extent investors perceive disadvantages in owning stock of a company with a controlling shareholder.

If securities or industry analysts cease publishing research or reports about us, our business or our market, or if they change their recommendations regarding our Class A common stock adversely, the trading price of our Class A common stock and trading volume could decline.
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The trading market for our Class A common stock is influenced by the research and reports that securities or industry analysts may publish about us, our business, our market or our competitors. If any of the analysts who may cover us change their recommendation regarding our Class A common stock in an adverse manner, or provide more favorable recommendations about our competitors relative to us, the trading price of our Class A common stock would likely decline. If any analyst who covers us were to cease coverage of our company or fail to regularly publish reports on us, we could lose visibility in the financial markets, which in turn could cause the trading price of our Class A common stock or trading volume to decline.

Anti-takeover provisions contained in our second amended and restated certificate of incorporation and second amended and restated bylaws, as well as provisions of Delaware law, could impair a takeover attempt.

Our second amended and restated certificate of incorporation, second amended and restated bylaws and Delaware law contain provisions which could have the effect of rendering more difficult, delaying, or preventing an acquisition deemed undesirable by our board of directors. Among other things, our second amended and restated certificate of incorporation and second amended and restated bylaws include provisions:

· authorizing “blank check” preferred stock, which could be issued by our board of directors without stockholder approval and may contain voting, liquidation, dividend and other rights superior to our Class A and Class B common stock;

· limiting the liability of, and providing indemnification to, our directors and officers;

· limiting the ability of our stockholders to call and bring business before special meetings;

· providing for a dual class common stock structure in which holders of our Class B common stock have the ability to control the outcome of matters requiring stockholder approval, even if they own significantly less than a majority of the outstanding shares of our Class A and Class B common stock, including the election of directors and significant corporate transactions, such as a merger or other sale of our company or its assets;

· providing that our board of directors is classified into three classes of directors with staggered three-year terms;

· prohibiting stockholder action by written consent, which requires all stockholder actions to be taken at a meeting of our stockholders;

· requiring super-majority voting to amend some provisions in our second amended and restated certificate of incorporation and second amended and restated bylaws;

· requiring advance notice of stockholder proposals for business to be conducted at meetings of our stockholders and for nominations of candidates for election to our board of directors; and

· controlling the procedures for the conduct and scheduling of board of directors and stockholder meetings.

These provisions, alone or together, could delay or prevent hostile takeovers and changes in control or changes in our management.

As a Delaware corporation, we are also subject to provisions of Delaware law, including Section 203 of the Delaware General Corporation Law, which prevents certain stockholders holding more than 15% of our outstanding common stock from engaging in certain business combinations without approval of the holders of at least two-thirds of our outstanding common stock not held by such 15% or greater stockholder.
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Any provision of our second amended and restated certificate of incorporation, second amended and restated bylaws or Delaware law that has the effect of delaying, preventing or deterring a change in control could limit the opportunity for our stockholders to receive a premium for their shares of our Class A common stock and could also affect the price that some investors are willing to pay for our Class A common stock.

Our second amended and restated certificate of incorporation and our second amended and restated bylaws include super-majority voting provisions that will limit your ability to influence corporate matters.

Our second amended and restated certificate of incorporation and our second amended and restated bylaws include provisions that require the affirmative vote of two-thirds of all of the outstanding shares of our capital stock entitled to vote to effect certain changes. These changes include amending or repealing our second amended and restated bylaws or second amended and restated certificate of incorporation or removing a director from office for cause. If all or substantially all of the holders of our Class B common stock convert their shares into Class A common stock voluntarily or otherwise, Mr. Morken may control the majority of the voting power of our outstanding capital stock, and therefore he may have the ability to prevent any such changes, which will limit your ability to influence corporate matters.

Our second amended and restated bylaws provide, subject to certain exceptions, that the Court of Chancery of the State of Delaware will be the sole and exclusive forum for certain stockholder litigation matters, which could limit our stockholders’ ability to obtain a favorable judicial forum for disputes with us or our directors, officers, employees or stockholders.

Our second amended and restated bylaws provide, subject to limited exceptions, that the Court of Chancery of the State of Delaware will, to the fullest extent permitted by law, be the sole and exclusive forum for (i) any derivative action or proceeding brought on our behalf; (ii) any action asserting a claim of breach of a fiduciary duty owed by any of our directors, officers or stockholder to us or our stockholders; (iii) any action asserting a claim against us that is governed by the internal affairs doctrine; or (iv) any action arising pursuant to any provision of the Delaware General Corporation Law, our second amended and restated certificate of incorporation or our second amended and restated bylaws. If a stockholder files an action within the scope of the preceding sentence in any other court than a court located in Delaware, the stockholder shall be deemed to have consented to the provisions of our second amended and restated bylaws described above. This choice of forum provision may limit a stockholder’s ability to bring a claim in a judicial forum that it finds favorable for disputes with us or any of our directors, officers, other employees or stockholders which may discourage lawsuits with respect to such claims. Alternatively, if a court were to find the choice of forum provision contained in our second amended and restated bylaws to be inapplicable or unenforceable in an action, we may incur additional costs associated with resolving such action in other jurisdictions, which could materially adversely affect our business, financial condition and results of operations.

We may need additional capital in the future and such capital may be limited or unavailable. Failure to raise capital when needed could prevent us from growing in accordance with our plans.

We may require more capital in the future from equity or debt financings to fund our operations, finance investments in equipment and infrastructure, acquire complementary businesses and technologies, and respond to competitive pressures and potential strategic opportunities. If we are required to raise additional funds through further issuances of equity or other securities convertible into equity, our existing stockholders could suffer significant dilution, and any new shares we issue could have rights, preferences or privileges senior to those of the holders of our Class A common stock. The additional capital we may seek may not be available on favorable terms or at all. In addition, our credit facility limits our ability to incur additional indebtedness under certain circumstances. If we are unable to obtain capital on favorable terms or at all, we may have to reduce our operations or forego opportunities, and this may have a material adverse effect on our business, financial condition and results of operations.
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We do not intend to pay dividends for the foreseeable future.

We have never declared or paid any cash dividends on our Class A common stock and do not intend to pay any cash dividends in the foreseeable future. We anticipate that we will retain all of our future earnings for use in the development of our business and for general corporate purposes. Any determination to pay dividends in the future will be at the discretion of our board of directors. In addition, the terms of our credit facility contain restrictions on our ability to declare and pay cash dividends on our capital stock. Accordingly, investors must rely on sales of their Class A common stock after price appreciation, which may never occur, as the only way to realize any future gains on their investments.

If a large number of shares of our Class A common stock is sold in the public market, the sales could reduce the trading price of our Class A common stock and impede our ability to raise future capital.

We cannot predict what effect, if any, future issuances by us of our Class A common stock will have on the market price of our Class A common stock. In addition, shares of our Class A common stock that we issue in connection with an acquisition may not be subject to resale restrictions. The market price of our Class A common stock could drop significantly if certain large holders of our Class A common stock, or recipients of our Class A common stock in connection with an acquisition, sell all or a significant portion of their shares of Class A common stock or are perceived by the market as intending to sell these shares other than in an orderly manner. In addition, these sales could impair our ability to raise capital through the sale of additional Class A common stock in the capital markets.

Item 1B. Unresolved Staff Comments

None.

Item 2. Properties

Our corporate headquarters is located in Raleigh, North Carolina, where we lease approximately 87,605 square feet of office space at 900 Main Campus Drive and 40,035 square feet of additional office space on the Centennial Campus of North Carolina State University in Raleigh, North Carolina. On January 1, 2019, we entered into an amended lease agreement with landlord for adding approximately 30,114 square feet of additional office space to the lease governing the Centennial Campus of North Carolina State University in Raleigh, North Carolina, which is expected to commence in April 2019. The amended lease agreement also extends the lease term until January 31, 2024.

We also lease approximately 40,657 square feet of space subject to a facilities sharing agreement with Republic Wireless. This operating space expires in 2022.

In addition to our headquarters, we lease space in Denver, CO and Rochester, NY, each of which are used for both our CPaaS and Other segments. We also maintain data centers located in Raleigh, NC (including our network operations center); Los Angeles, CA; Dallas, TX; Atlanta, GA; and New York, NY.

We lease all our facilities and do not own any real property. We may procure additional space in the future as we continue to add employees or expand geographically. We believe our facilities are adequate and suitable for our current needs, and to the extent we require it, we believe additional or alternative space will be readily available in the future to accommodate our operations.
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Item 3. Legal Proceedings

In April 2014, Phone Recovery Services, LLC (“Phone Recovery Services”) filed a complaint against us in the Superior Court of the District of Columbia. The complaint alleges that we failed to bill, collect and remit certain taxes and surcharges associated with the provision of 911 services pursuant to applicable laws of the District of Columbia. In November 2015, the Superior Court of the District of Columbia dismissed Phone Recovery Services’ complaint with prejudice. Phone Recovery Services subsequently appealed. In August 2018, the District of Columbia Court of Appeals affirmed the dismissal. Phone Recovery Services has since filed a motion to amend its complaint, which we have opposed as foreclosed by the appellate court’s decision. We are awaiting a ruling on that motion.

Phone Recovery Services, acting or purporting to act on behalf of applicable jurisdictions, or the applicable county or city itself, has filed similar lawsuits against us and/or one of our subsidiaries in the Superior Court of the State of Rhode Island, the Court of Common Pleas of Allegheny County, Pennsylvania and the District Court of Ramsey County, Minnesota. To date, we have not received any material adverse decision in connection with those matters. The case in Ramsey County, Minnesota was dismissed in November 2016. Upon appeals by Phone Recovery Services, the dismissal was affirmed by the Minnesota Court of Appeals in August 2017, and by the Minnesota Supreme Court in October 2018. The case in Allegheny County, Pennsylvania has been stayed pending the outcome of a related proceeding before the FCC.

We face similar lawsuits brought directly by various state and local governments alleging underpayment of 911 taxes and surcharges, although we understand that Phone Recovery Services may be working in conjunction with each state or local government as a consultant on a contingency basis. The following county or municipal governments have named us in lawsuits associated with the collection and remittance of 911 taxes and surcharges: Birmingham Emergency Communications District, Alabama; Clayton County, Cobb County, DeKalb County, Fulton County, Gwinnett County, Macon-Bibb County, Georgia and Columbus Consolidated Government, Georgia (collectively, the “Georgia Cases”); Cook County and Kane County Illinois; City of Chicago, Illinois; the State of Illinois (collectively, the “Illinois Case”); Beaver County, Berks County, Bucks County, Butler County, Chester County, Clarion County, Cumberland County, Dauphin County, Delaware County, Lancaster County, Lebanon County, Mercer County, Somerset County, Washington County, Westmoreland County, and York County, Pennsylvania (collectively, the “Pennsylvania Cases”); and Richland County, Charleston County, Dorchester County, and Town of Summerville, South Carolina. The complaints allege that we failed to bill, collect and remit certain taxes and surcharges associated with 911 service pursuant to applicable laws. The Georgia Cases have been closed administratively during the appeal of a related case in the Georgia courts; the Georgia Cases may be reopened. We understand that Augusta-Richmond County, Bartow County, Chatham County, Cherokee County, City of Atlanta, City of Savannah, Forsyth County, Houston County and Spalding County, Georgia each intends to initiate legal proceedings against us with allegations substantially similar to those in the Georgia Cases. The Pennsylvania Case in Butler County, Pennsylvania was dismissed in August 2016 and that dismissal is currently on appeal; the remaining Pennsylvania Cases have been stayed until the appeal of the dismissal of the Butler County, Pennsylvania Case is resolved. The Illinois Case was dismissed in December 2016; Phone Recovery Services timely filed a notice of appeal, the Illinois appellate court reversed the December 2016 dismissal, and in January 2019, the Illinois Supreme Court declined to review the Illinois appellate court’s reversal of the December 2016 dismissal of the Illinois Case.

We intend to vigorously defend these lawsuits and believe we have meritorious defenses to each. However, litigation is inherently uncertain, and any judgment or injunctive relief entered against us or any adverse settlement could negatively affect our business, results of operations and financial condition.

In August 2016, we received a Civil Investigative Demand from the Consumer Protection Division of the North Carolina Department of Justice, though no formal complaint has been filed in connection with that investigation. The North Carolina Department of Justice is investigating the billing, collection and remission of certain taxes and surcharges associated with 911 service pursuant to applicable laws of the State of North Carolina.
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In addition to the litigation discussed above, from time to time, we may be subject to legal actions and claims in the ordinary course of business. We have received, and may in the future continue to receive, claims from third parties asserting, among other things, infringement of their intellectual property rights. Future litigation may be necessary to defend ourselves, our partners and our customers by determining the scope, enforceability and validity of third-party proprietary rights, or to establish our proprietary rights. The results of any current or future litigation cannot be predicted with certainty, and regardless of the outcome, litigation can have an adverse impact on us because of defense and settlement costs, diversion of management resources, and other factors.

Item 4. Mine Safety Disclosures

Not applicable.
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PART II

Item 5. Market for Registrant’s Common Equity, Related Stockholder Matters and Issuer Purchases of Equity Securities

Market Information for Class A Common Stock

Our Class A common stock has been listed on the NASDAQ Global Select Market under the symbol “BAND” since November 10, 2017. Prior to that date, there was no public trading market for our Class A common stock.

Stockholders

As of January 31, 2019, we had 69 holders of record of our Class A and Class B common stock. The actual number of stockholders is greater than this number of record holders and includes stockholders who are beneficial owners but whose shares are held in street name by brokers and other nominees.

Dividend Policy

We have never declared or paid any cash dividend on our common stock. We currently intend to retain all of our future earnings, if any, generated by our operations for the development and growth of our business for the foreseeable future. The decision to pay dividends is at the discretion of our board of directors and depends upon our financial condition, results of operations, capital requirements, and other factors that our board of directors deems relevant.

Stock Performance Graph

This performance graph shall not be deemed “soliciting material” or to be “filed” with the SEC for purposes of Section 18 of the Exchange Act, or otherwise subject to the liabilities under that Section, and shall not be deemed to be incorporated by reference into any filing of Bandwidth Inc. under the Securities Act or the Exchange Act.

The graph below compares the cumulative total return to our stockholders between November 10, 2017 (the date our Class A common stock commenced trading on the NASDAQ Global Select Market) through December 31, 2018 in comparison to the NASDAQ Composite Index and the S&P 500 Information Technology Index. The graph assumes $100 was invested in the Class A common stock of Bandwidth Inc., the NASDAQ Composite Index and the S&P 500 Information Technology Index, and assumes reinvestment of any dividends.

The comparisons in the graph below are based on historical data and are not indicative of, nor intended to forecast, the future performance of our Class A common stock.
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Securities Authorized for Issuance under Equity Compensation Plans

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the SEC within 120 days of the fiscal year ended December 31, 2018.

Recent Sales of Unregistered Securities

From January 1, 2018 through December 31, 2018, we sold the following securities on an unregistered basis:

· On January 16, 2018, we sold 1,252 shares of Class B common stock pursuant to the cash exercise of a warrant at $6.57 per share resulting in gross proceeds of $8,228.

· On February 15, 2018, we sold 4,927 shares of Class B common stock pursuant to the cash exercise of a warrant at $5.80 per share resulting in gross proceeds of $28,577.

· On February 20, 2018, we sold 3,725 shares of Class B common stock pursuant to the net exercise of a warrant at $5.80 per share and utilizing a then-current fair market value per share of $23.91, which net exercise did not result in any gross proceeds.

· On March 2, 2018, we sold 39,000 shares of Class B common stock pursuant to the cash exercise of a warrant at $0.0004 per share resulting in gross proceeds of $15.60.

We did not utilize any underwriters for any of the sales of securities on an unregistered basis. We relied on an exemption to the registration requirements of the federal securities laws pursuant to Section 4(2) for each of the sales of securities on an unregistered basis.
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Use of Proceeds from Public Offering of Common Stock

In November 2017, we sold 4,000,000 shares of our Class A common stock at a public offering price of $20.00 per share, including shares sold in connection with the exercise of the underwriters’ option to purchase additional shares. The offer and sale of all the shares in our initial public offering were registered under the Securities Act pursuant to a registration statement on Form S-1 (File No. 333-220945), which was declared effective by the SEC on November 9, 2017. We received proceeds of $74.4 million, after deducting underwriting discounts and commissions of $5.6 million. In addition, we incurred expenses of approximately $5.4 million; thus, the net offering proceeds, after deducting underwriting discounts and offering expenses, were approximately $69.0 million. Upon the initial public offering and in accordance with David Morken’s employment agreement, the Chief Executive Officer received a cash bonus of $750,000. No other payments were made to our directors or officers or their associates, holders of 10% or more of any class of our equity securities or any affiliates, other than payments in the ordinary course of business to officers for salaries. The underwriters of our initial public offering were Morgan Stanley, KeyBank Capital Markets, Baird, Canaccord Genuity and JMP Securities.

There has been no material change in the planned use of proceeds from our initial public offering as described in our final prospectus filed with the SEC on November 13, 2017 pursuant to Rule 424(b) under the Securities Act.
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Item 6. Selected Financial Data

The consolidated statements of operations data for the years ended December 31, 2016, 2017 and 2018 and the consolidated balance sheets as of December 31, 2017 and 2018, are derived from our audited consolidated financial statements included elsewhere in this Annual Report on Form 10-K. The selected consolidated statement of operations data for the year ended December 31, 2015 and the consolidated balance sheet data as of December 31, 2016 are derived from audited consolidated financial statements not included in this Annual Report on Form 10-K. Our historical results are not necessarily indicative of the results that may be expected in the future. The following selected consolidated financial data should be read in conjunction with Item 7, “Management’s Discussion and Analysis of Financial Condition and Results of Operations” and the consolidated financial statements and related notes included in Item 8, “Financial Statements and Supplementary Data,” within this Annual Report on Form 10-K to fully understand factors that may affect the comparability of the information presented below.

	
	
	
	
	
	Year ended December 31,
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Consolidated Statements of Operations Data:
	
	2015
	
	
	2016
	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	

	
	
	(In thousands, except share and per share amounts)
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	101,502
	
	$
	117,078
	
	$
	131,572
	
	$
	164,415
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Other revenue
	
	36,299
	
	
	35,057
	
	
	31,383
	
	
	39,698
	

	Total revenue
	
	137,801
	
	
	152,135
	
	
	162,955
	
	
	204,113
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	
	64,760
	
	
	71,218
	
	
	75,859
	
	
	94,296
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Other cost of revenue
	
	14,482
	
	
	14,000
	
	
	13,403
	
	
	13,849
	

	Total cost of revenue (1)
	
	79,242
	
	
	85,218
	
	
	89,262
	
	
	108,145
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit
	
	58,559
	
	
	66,917
	
	
	73,693
	
	
	95,968
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	
	

	Research and development (1)
	
	7,375
	
	
	8,520
	
	
	10,789
	
	
	20,897
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Sales and marketing (1)
	
	8,620
	
	
	9,294
	
	
	11,218
	
	
	20,731
	

	General and administrative (1)
	
	34,602
	
	
	33,859
	
	
	37,069
	
	
	47,588
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total operating expenses
	
	50,597
	
	
	51,673
	
	
	59,076
	
	
	89,216
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating income
	
	7,962
	
	
	15,244
	
	
	14,617
	
	
	6,752
	

	Other (expense) income:
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Interest (expense) income, net
	
	(589)
	
	
	(908)
	
	
	(1,728)
	
	
	301
	

	Total other (expense) income
	
	(589)
	
	
	(908)
	
	
	(1,728)
	
	
	301
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Income from continuing operations before income taxes
	
	7,373
	
	
	14,336
	
	
	12,889
	
	
	7,053
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Income tax (provision) benefit (2) (3) (4)
	
	(408)
	
	
	11,094
	
	
	(6,918)
	
	
	10,870
	

	Income from continuing operations
	
	6,965
	
	
	25,430
	
	
	5,971
	
	
	17,923
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Loss from discontinued operations, net of income taxes
	
	(13,665)
	
	
	(3,072)
	
	
	—
	
	—
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Net (loss) income
	$
	(6,700)
	
	$
	22,358
	
	$
	5,971
	
	$
	17,923
	

	Other Comprehensive (loss) income
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Unrealized loss on marketable securities, net of income tax benefit
	
	—
	
	—
	
	—
	
	(1)
	

	Total comprehensive (loss) income
	$
	(6,700)
	
	$
	22,358
	
	$
	5,971
	
	$
	17,922
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Earnings per share:
	
	
	
	
	
	
	
	
	
	
	
	

	Income from continuing operations
	$
	6,965
	
	$
	25,430
	
	$
	5,971
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Less: net income allocated to participating securities
	
	931
	
	
	3,355
	
	
	644
	
	
	—
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	Income from continuing operations attributable to common stockholders
	$
	6,034
	
	$
	22,075
	
	$
	5,327
	
	$
	17,923

	
	
	
	
	
	
	
	
	
	
	
	

	Income from continuing operations per share
	
	
	
	
	
	
	
	
	
	
	

	Basic
	$
	0.52
	
	$
	1.89
	
	$
	0.42
	
	$
	0.96

	
	
	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	0.48
	
	$
	1.72
	
	$
	0.37
	
	$
	0.85

	
	
	
	
	
	
	
	
	
	
	
	

	Net (loss) income
	$
	(6,700)
	
	$
	22,358
	
	$
	5,971
	
	$
	17,923

	Less: income allocated to participating securities
	
	(896)
	
	
	2,950
	
	
	644
	
	
	—

	
	
	
	
	
	
	
	
	
	
	
	

	Net (loss) income attributable to common stockholders
	$
	(5,804)
	
	$
	19,408
	
	$
	5,327
	
	$
	17,923

	
	
	
	
	
	
	
	
	
	
	
	

	Net (loss) income per share:
	
	
	
	
	
	
	
	
	
	
	

	Basic
	$
	(0.50)
	
	$
	1.66
	
	$
	0.42
	
	$
	0.96

	
	
	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	(0.47)
	
	$
	1.51
	
	$
	0.37
	
	$
	0.85

	
	
	
	
	
	
	
	
	
	
	
	

	Weighted average number of common shares outstanding:
	
	
	
	
	
	
	
	
	
	
	

	Basic
	
	11,497,727
	
	
	11,678,568
	
	
	12,590,221
	
	
	18,573,067

	
	
	
	
	
	
	
	
	
	
	
	

	Diluted
	
	12,456,540
	
	
	12,870,632
	
	
	14,543,170
	
	
	21,140,382

	
	
	
	
	
	
	
	
	
	
	
	



________________________

(1) Includes stock-based compensation expense as shown below.

(2) Includes $11,887 of excess tax benefits associated with the exercise of stock options and vesting of restricted stock units in the year ended December 31, 2018.
(3) The Company recognized a tax benefit of $14,138 due to the release of the deferred tax asset valuation allowance subsequent to the spin-off of Republic Wireless for the year ended December 31, 2016.
(4) On December 22, 2017, the Tax Cuts and Jobs Act (the “Act”) was enacted into law. As a result of this change in tax law, the Company recorded a remeasurement of its DTA, which resulted in additional income tax expense of $2,073.

	
	
	
	
	
	Year ended December 31,
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Stock-based compensation expense:
	
	2015
	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue
	$
	45
	
	$
	61
	
	$
	80
	
	$
	114

	Research and development
	
	189
	
	
	138
	
	
	155
	
	
	555

	
	
	
	
	
	
	
	
	
	
	
	

	Sales and marketing
	
	239
	
	
	182
	
	
	172
	
	
	511

	General and administrative
	
	3,020
	
	
	989
	
	
	1,396
	
	
	2,159

	
	
	
	
	
	
	
	
	
	
	
	

	Total
	$
	3,493
	
	$
	1,370
	
	$
	1,803
	
	$
	3,339

	
	
	
	
	
	
	
	
	
	
	
	




	
	
	
	
	
	As of December 31,
	
	

	
	
	
	
	
	
	
	
	
	

	Consolidated Balance Sheets Data:
	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	Cash and cash equivalents
	$
	6,788
	
	$
	37,627
	
	$
	41,261

	Working capital
	
	
	(2,427)
	
	
	40,734
	
	
	58,691

	
	
	
	
	
	
	
	
	
	

	Total assets
	
	
	69,973
	
	
	104,494
	
	
	150,420

	Long-term debt and capital lease obligations, net of current portion
	
	
	37,738
	
	
	—
	
	—

	
	
	
	
	
	
	
	
	
	

	Series A redeemable convertible preferred stock
	
	
	21,818
	
	
	—
	
	—

	Total stockholders’ (deficit) equity
	
	
	(22,374)
	
	
	76,711
	
	
	108,770
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Non-GAAP Financial Measures

We use Non-GAAP gross profit, Non-GAAP gross margin, Adjusted EBITDA, Non-GAAP net income and free cash flow for financial and operational decision making and to evaluate period-to-period differences in our performance. Non-GAAP gross profit, Non-GAAP gross margin, Adjusted EBITDA, Non-GAAP net income and free cash flow are non-GAAP financial measures, which we believe are useful for investors in evaluating our overall financial performance. We believe these measures provide useful information about operating results, enhance the overall understanding of past financial performance and future prospects and allow for greater transparency with respect to key performance indicators used by management in its financial and operational decision making. See below for a reconciliation of each of the non-GAAP financial measures described below.

Non-GAAP Gross Profit and Non-GAAP Gross Margin

GAAP defines gross profit as revenue less cost of revenue. Cost of revenue includes all expenses associated with our various service offerings as more fully described under the caption “Key Components of Statement of Operations-Cost of Revenue and Gross Margin.” We define Non-GAAP gross profit as gross profit after adding back the following items:

· depreciation and amortization; and

· stock-based compensation.

We add back depreciation and amortization, and stock-based compensation, because they are non-cash items. We eliminate the impact of these non-cash items because we do not consider them indicative of our core operating performance. Their exclusion facilitates comparisons of our operating performance on a period-to-period basis. Therefore, we believe showing gross margin, as Non-GAAP to remove the impact of these non-cash expenses, such as depreciation and stock-based compensation, is helpful to investors in assessing our gross profit and gross margin performance in a way that is similar to how management assesses our performance.

We calculate Non-GAAP gross margin by dividing Non-GAAP gross profit by revenue, expressed as a percentage of revenue.

Management uses Non-GAAP gross profit and Non-GAAP gross margin to evaluate operating performance and to determine resource allocation among our various service offerings. We believe Non-GAAP gross profit and Non-GAAP gross margin provide useful information to investors and others to understand and evaluate our operating results in the same manner as our management and board of directors and allows for better comparison of financial results among our competitors. Non-GAAP gross profit and Non-GAAP gross margin may not be comparable to similarly titled measures of other companies because other companies may not calculate Non-GAAP gross profit and Non-GAAP gross margin or similarly titled measures in the same manner as we do.

Consolidated

	
	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	Consolidated Gross Profit
	$
	66,917
	
	$
	73,693
	
	$
	95,968

	Depreciation
	
	
	4,574
	
	
	4,315
	
	
	4,490

	
	
	
	
	
	
	
	
	
	

	Stock-based compensation
	
	
	61
	
	
	80
	
	
	114

	Non-GAAP Gross Profit
	
	$
	71,552
	
	$
	78,088
	
	$
	100,572

	
	
	
	
	
	
	
	
	
	

	Non-GAAP Gross Margin %
	
	
	47 %
	
	
	48 %
	
	
	49 %
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By Segment

CPaaS

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	CPaaS Gross Profit
	$
	45,860
	
	$
	55,713
	
	$
	70,119

	Depreciation
	
	4,574
	
	
	4,315
	
	
	4,490

	
	
	
	
	
	
	
	
	

	Stock-based compensation
	
	61
	
	
	80
	
	
	114

	Non-GAAP Gross Profit
	$
	50,495
	
	$
	60,108
	
	$
	74,723

	
	
	
	
	
	
	
	
	

	Non-GAAP CPaaS Gross Margin %
	
	43 %
	
	
	46 %
	
	
	45 %

	
	
	
	
	
	
	
	
	



Other

There are no Non-GAAP adjustments to gross profit for the Other segment.

Adjusted EBITDA

We define Adjusted EBITDA as net income or losses from continuing operations, adjusted to reflect the addition or elimination of certain income statement items including, but not limited to:

· income tax provision (benefit);

· interest expense (income), net;

· depreciation and amortization expense;

· stock-based compensation expense;

· impairment of intangible assets, if any;

· loss (gain) on disposal of property and equipment, if any; and

· change in fair value of financial instruments, including any change in shareholders’ anti-dilutive arrangements.

Adjusted EBITDA is a key measure used by management to understand and evaluate our core operating performance and trends, to generate future operating plans and to make strategic decisions regarding the allocation of capital. In particular, the exclusion of certain expenses in calculating Adjusted EBITDA facilitates comparisons of our operating performance on a period-to-period basis.
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	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	Income from continuing operations
	$
	25,430
	
	$
	5,971
	
	$
	17,923

	Income tax (benefit) provision (1)
	
	(11,094)
	
	
	6,918
	
	
	(10,870)

	
	
	
	
	
	
	
	
	

	Interest expense (income), net
	
	908
	
	
	1,728
	
	
	(301)

	Depreciation
	
	5,251
	
	
	4,873
	
	
	5,270

	
	
	
	
	
	
	
	
	

	Amortization
	
	891
	
	
	839
	
	
	554

	Stock-based compensation
	
	1,370
	
	
	1,803
	
	
	3,339

	
	
	
	
	
	
	
	
	

	Impairment of intangible asset
	
	695
	
	
	—
	
	—

	Loss on disposal of property and equipment
	
	19
	
	
	91
	
	
	191

	
	
	
	
	
	
	
	
	

	Adjusted EBITDA
	$
	23,470
	
	$
	22,223
	
	$
	16,106

	
	
	
	
	
	
	
	
	



________________________

(1) Includes $11,887 of excess tax benefits associated with the exercise of stock options and vesting of restricted stock units in the year ended December 31, 2018.

Non-GAAP Net Income

We define Non-GAAP net income as net income adjusted for certain items affecting period-to-period comparability. Non-GAAP net income excludes:

· stock-based compensation;

· change in fair value of shareholders’ anti-dilutive arrangement;

· amortization of acquired intangible assets related to the acquisition of Dash Carrier Services, LLC;

· impairment charges of intangibles assets, if any;

· loss (gain) on disposal of property and equipment;

· estimated tax impact of above adjustments;

· income tax benefit resulting from excess tax benefits associated with the exercise of stock options and vesting of restricted stock units;

· benefit resulting from the release of the valuation allowance on our deferred tax assets (“DTA”); and

· impact on remeasurement of DTA as a result of 2017 tax reform.



We calculate Non-GAAP basic and diluted shares by adding the weighted average of outstanding Series A redeemable convertible preferred stock, if any, to the weighted average number of outstanding basic and diluted shares, respectively.
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We believe Non-GAAP net income is a meaningful measure because by removing certain non-cash and other expenses we are able to evaluate our operating results in a manner we believe is more indicative of the current period’s performance. We believe the use of Non-GAAP net income may be helpful to investors because it provides consistency and comparability with past financial performance, facilitates period-to-period comparisons of results of operations and assists in comparisons with other companies, many of which may use similar non-GAAP financial information to supplement their GAAP results.

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	Net income
	$
	22,358
	
	$
	5,971
	
	$
	17,923

	Stock-based compensation
	
	1,370
	
	
	1,803
	
	
	3,339

	
	
	
	
	
	
	
	
	

	Amortization related to acquisitions
	
	520
	
	
	520
	
	
	520

	Impairment of intangible asset
	
	695
	
	
	—
	
	—

	
	
	
	
	
	
	
	
	

	Loss on disposal of property and equipment
	
	19
	
	
	91
	
	
	191

	Estimated tax effects of adjustments
	
	(994)
	
	
	(921)
	
	
	(1,038)

	
	
	
	
	
	
	
	
	

	Release of valuation allowance (1)
	
	(14,138)
	
	
	—
	
	—

	Income tax benefit of option exercises
	
	—
	
	—
	
	(11,887)

	
	
	
	
	
	
	
	
	

	Remeasurement of DTA associated with tax rate change (2)
	
	—
	
	2,073
	
	
	—

	Non-GAAP net income
	$
	9,830
	
	$
	9,537
	
	$
	9,048

	
	
	
	
	
	
	
	
	

	Non-GAAP net income per Non-GAAP share
	
	
	
	
	
	
	
	

	Basic
	$
	0.73
	
	$
	0.68
	
	$
	0.49

	
	
	
	
	
	
	
	
	

	Diluted
	$
	0.67
	
	$
	0.59
	
	$
	0.43

	
	
	
	
	
	
	
	
	

	Non-GAAP Weighted Average Number of Shares outstanding
	
	
	
	
	
	
	
	

	Basic
	
	11,678,568
	
	
	12,590,221
	
	
	18,573,067

	
	
	
	
	
	
	
	
	

	Series A redeemable convertible preferred stock outstanding
	
	1,775,000
	
	
	1,522,123
	
	
	—

	Non-GAAP Basic Shares
	
	13,453,568
	
	
	14,112,344
	
	
	18,573,067

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Diluted
	
	12,870,632
	
	
	14,543,170
	
	
	21,140,382

	
	
	
	
	
	
	
	
	

	Series A redeemable convertible preferred stock outstanding
	
	1,775,000
	
	
	1,522,123
	
	
	—

	Non-GAAP Diluted Shares
	
	14,645,632
	
	
	16,065,293
	
	
	21,140,382

	
	
	
	
	
	
	
	
	



________________________

(1) The Company recognized a tax benefit of $14,138 due to the release of the deferred tax asset valuation allowance subsequent to the spin-off of Republic Wireless for the year ended December 31, 2016.

(2) On December 22, 2017, the Tax Cuts and Jobs Act (the “Act”) was enacted into law. As a result of this change in tax law, the Company recorded a remeasurement of its DTA, which resulted in additional income tax expense of $2,073.

Free Cash Flow

Free cash flow represents net cash provided by or used in operating activities less net cash used in the acquisition of property and equipment and capitalized development costs of software for internal use. We believe that free cash flow is a useful indicator of liquidity and provides information to management and investors about the amount of cash generated from our core operations that can be used for investing in our business. Free cash flow has certain limitations in that it does not represent the total increase or decrease in the cash balance for the period, it does not take into consideration investment in long-term securities, nor does it represent the residual cash flows available for discretionary expenditures. Therefore, it is important to evaluate free cash flow along with our consolidated statements of cash flows.
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	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	Net cash provided by operating activities
	$
	16,942
	
	$
	14,623
	
	$
	24,633

	Net cash used in investing in capital assets (1)
	
	(6,061)
	
	
	(7,963)
	
	
	(14,447)

	
	
	
	
	
	
	
	
	

	Free cash flow
	$
	10,881
	
	$
	6,660
	
	$
	10,186

	
	
	
	
	
	
	
	
	



________________________

(1) Represents the acquisition cost of property, equipment and capitalized development costs for software for internal use.
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Item 7. Management’s Discussion and Analysis of Financial Condition and Results of Operations

The following discussion and analysis of our financial condition and results of operations should be read in conjunction with our consolidated financial statements and related notes that are included elsewhere in this Annual Report on Form 10-K. This discussion contains forward-looking statements based upon current plans, expectations and beliefs that involve risks and uncertainties. Our actual results may differ materially from those anticipated in these forward-looking statements as a result of various factors, including those set forth under “Risk Factors” in this Annual Report on Form 10-K. Our fiscal year ends on December 31.


Overview

We are a leading cloud-based communications platform for enterprises in the United States. Our solutions include a broad range of software APIs for voice and text functionality and our owned and managed, purpose-built IP voice network, one of the largest in the nation. Our sophisticated and easy-to-use software APIs allow enterprises to enhance their products and services by incorporating advanced voice and text capabilities. Companies use our platform to more frequently and seamlessly connect with their end users, add voice calling capabilities to residential IoT devices, offer end users new mobile application experiences and improve employee productivity, among other use cases. By owning and operating a capital-efficient, purpose-built IP voice network, we are able to offer advanced monitoring, reporting and analytics, superior customer service, dedicated operating teams, personalized support, and flexible cost structures. Over the last ten years, we have pioneered the CPaaS space through our innovation-rich culture and focus on empowering enterprises with end-to-end communications solutions.

Our voice software APIs allow enterprises to make and receive phone calls and create advanced voice experiences. Integration with our purpose-built IP voice network ensures enterprise-grade functionality and secure, high-quality connections. Our messaging software APIs provide enterprises with advanced tools to connect with end users via messaging. Our customers also use our solutions to enable 911 response capabilities, real-time provisioning and activation of phone numbers and toll-free number messaging.

We are the only CPaaS provider in the industry with our own nationwide IP voice network, which we have purpose-built for our platform. Our network is capital-efficient and custom-built to support the applications and experiences that make a difference in the way enterprises communicate. Since a communications platform is only as strong as the network that backs it, we believe our network provides a significant competitive advantage in the control, quality, pricing power and scalability of our offering. We are able to control the quality and provide the support our customers expect, as well as efficiently meet scalability and cost requirements.

For the years ended December 31, 2016, 2017 and 2018, total revenue was $152.1 million, $163.0 million and $204.1 million, respectively. CPaaS revenue for the years ended December 31, 2016, 2017 and 2018 was $117.1 million, $131.6 million and $164.4 million, respectively, representing an increase of 12% in 2017 and 25% in 2018. Net income for the years ended December 31, 2016, 2017 and 2018 was $22.4 million, $6.0 million and $17.9 million, respectively. For the years ended December 31, 2016, 2017 and 2018 the number of active CPaaS customer accounts was 798, 965 and 1,230, respectively, representing a year over year increase of 21% in 2017 and 27% in 2018.
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Key Performance Indicators

We monitor the following key performance indicators (“KPIs”) to help us evaluate our business, identify trends affecting our business, formulate business plans, and make strategic decisions. We believe the following KPIs are useful in evaluating our business:

	
	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	
	
	
	
	(Dollars in thousands)
	
	

	
	
	
	
	
	
	
	
	
	

	Number of active CPaaS customers (as of period end)
	
	798
	
	
	
	965
	
	
	1,230

	Dollar-based net retention rate
	
	
	111 %
	
	
	107 %
	
	
	118 %

	
	
	
	
	
	
	
	
	
	

	Adjusted EBITDA
	$
	23,470
	$
	22,223
	
	$
	16,106

	Free cash flow
	$
	10,881
	$
	6,660
	
	$
	10,186



Number of Active CPaaS Customer Accounts

We believe the number of active CPaaS customer accounts is an important indicator of the growth of our business, the market acceptance of our platform and our future revenue trends. We define an active CPaaS customer account at the end of any period as an individual account, as identified by a unique account identifier, for which we have recognized at least $100 of revenue in the last month of the period. We believe that the use of our platform by active CPaaS customer accounts at or above the $100 per month threshold is a stronger indicator of potential future engagement than trial usage of our platform at levels below $100 per month. A single organization may constitute multiple unique active CPaaS customer accounts if it has multiple unique account identifiers, each of which is treated as a separate active CPaaS customer account. Customers who pay after using our platform and customers that have credit balances are included in the number of active CPaaS customer accounts. Customers from our Other segment are excluded in the number of active CPaaS customer accounts, unless they are also CPaaS customers.

In the years ended December 31, 2016, 2017 and 2018, revenue from active CPaaS customer accounts represented approximately 99% of total CPaaS revenue.

Dollar-Based Net Retention Rate

Our ability to drive growth and generate incremental revenue depends, in part, on our ability to maintain and grow our relationships with our existing customers that generate CPaaS revenue and seek to increase their use of our platform. We track our performance in this area by measuring the dollar-based net retention rate for our customers who generate CPaaS revenue. Our dollar-based net retention rate compares the CPaaS revenue from customers in a quarter to the same quarter in the prior year. To calculate the dollar-based net retention rate, we first identify the cohort of customers that generate CPaaS revenue and that were customers in the same quarter of the prior year. The dollar-based net retention rate is obtained by dividing the CPaaS revenue generated from that cohort in a quarter, by the CPaaS revenue generated from that same cohort in the corresponding quarter in the prior year. When we calculate dollar-based net retention rate for periods longer than one quarter, we use the average of the quarterly dollar-based net retention rates for the quarters in such period. Our dollar-based net retention rate increases when such customers increase usage of a product, extend usage of a product to new applications or adopt a new product. Our dollar-based net retention rate decreases when such customers cease or reduce usage of a product or when we lower prices on our solutions.
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As our customers grow their business and extend the use of our platform, they sometimes create multiple customer accounts with us for operational or other reasons. As such, when we identify a significant customer organization (defined as a single customer organization generating more than 1% of CPaaS revenue in a quarterly reporting period) that has created a new CPaaS customer, this new customer is tied to, and CPaaS revenue from this new customer is included with, the original CPaaS customer for the purposes of calculating this metric.

Key Components of Statements of Operations

Revenue

We generate a majority of our revenue from our CPaaS segment. CPaaS revenue is derived from voice usage, phone number services, 911-enabled phone number services, messaging services and other services. We generate a portion of our CPaaS revenue from usage-based fees which include voice calling and messaging services.

For the years ended December 31, 2016, 2017 and 2018, we generated 56%, 58% and 64% of our CPaaS revenue, respectively, from usage-based fees. We also earn monthly fees from services such as phone number services and 911 access service. For the years ended December 31, 2016, 2017 and 2018, we generated 41%, 40% and 34% of our CPaaS revenue, respectively, in each period from monthly per unit fees. The remaining 2-3% of our CPaaS revenue is generated from other miscellaneous services.

The remainder of our revenue is generated by our Other segment. Other revenue is composed of revenue earned from our legacy services and indirect revenue. Other revenue as a percentage of total revenue is expected to continue to decline over time.

We recognize accounts receivable at the time the customer is invoiced. Additionally, we record a receivable and revenue for unbilled revenue if the services have been delivered and are billable in subsequent periods. Unbilled revenue made up 44%, 41% and 47% of outstanding accounts receivable, net of allowance for doubtful accounts as of December 31, 2016, 2017 and 2018, respectively.

Cost of Revenue and Gross Margin

CPaaS cost of revenue consists primarily of fees paid to other network service providers from whom we buy services such as minutes of use, phone numbers, messages, porting of customer numbers and network circuits. Cost of revenue also contains costs related to support of our IP voice network, web services, cloud infrastructure, capacity planning and management, rent for network facilities, software licenses, hardware and software maintenance fees and network engineering services. Personnel costs (including non-cash stock-based compensation expenses) associated with personnel who are responsible for the delivery of services, operation and maintenance of our communications network, and customer support, as well as, third-party support agreements and depreciation of network equipment, amortization of internally developed software and gain (loss) on disposal of property and equipment are also included in cost of revenue.

Other cost of revenue consists of costs supporting non-CPaaS services including leased circuit costs paid to third party providers, internet connectivity expenses, minutes of use, direct operations, contractors, regulatory fees, surcharges and other pass-through costs and software and hardware maintenance fees.

Gross margin is calculated by subtracting cost of revenue from revenue, divided by total revenue, expressed as a percentage. Our cost of revenue and gross margin have been, and will continue to be, affected by several factors, including the timing and extent of our investments in our network, our ability to manage off-network minutes of use and messaging costs, the product mix of revenue, the timing of amortization of capitalized software development costs and the extent to which we periodically choose to pass on any cost savings to our customers in the form of lower usage prices.
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Operating Expenses

The most significant components of operating expenses are personnel costs, which consist of salaries, benefits, bonuses, and stock-based compensation expenses. We also incur other non-personnel costs related to our general overhead expenses, including facility expenses, software licenses, web services, depreciation and amortization of assets unrelated to delivery of our services. We expect that our operating expenses will increase in absolute dollars.

Research and Development

R&D consists primarily of personnel costs (including non-cash stock-based compensation expenses), outsourced software development and engineering service and cloud infrastructure fees for staging and development of outsourced engineering services. We capitalize the portion of our software development costs in instances where we invest resources to develop software for internal use. We plan to continue to invest in R&D to enhance current product offerings and develop new services.

Sales and Marketing

Sales and marketing expenses consist primarily of personnel costs, including commissions for our sales employees and non-cash stock-based compensation expenses. Sales and marketing expenses also include expenditures related to advertising, marketing, our brand awareness activities, sales support and professional services fees.

We focus our sales and marketing efforts on creating sales leads and establishing and promoting our brand. We plan to continue to invest in sales and marketing in order to expand our CPaaS customer base by growing headcount, driving our go-to-market strategies, building brand awareness, advertising and sponsoring additional marketing events.

General and Administrative

General and administrative expenses consist primarily of personnel costs, including stock-based compensation, for our accounting, finance, legal, human resources and administrative support personnel and executives. General and administrative expenses also include costs related to product management and reporting, customer billing and collection functions, information services, professional services fees, credit card processing fees, rent associated with our headquarters in Raleigh, North Carolina and our other offices, and depreciation and amortization. We expect that we will incur increased costs associated with supporting the growth of our business and to meet the increased compliance requirements associated with our transition to, and operation as, a public company.

Income Taxes

For the years ended December 31, 2016, 2017 and 2018, our effective tax rate was (77.4)%, 53.7% and (154.1)%, respectively. The decrease in our effective tax rate is primarily due to the impact of stock compensation tax deductions from stock option exercises, as well as the decrease in the federal statutory tax rate under the Act.

On December 22, 2017, the Act was enacted into law. The income tax effects of changes in tax laws are recognized in the period when enacted. Among its numerous changes to the Internal Revenue Code, the Act reduces U.S. corporate rates from 35% to 21% for periods beginning on or after January 1, 2018.
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Results of Operations

Consolidated Results of Operations

The following table sets forth the consolidated statements of operations for the periods indicated.

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	2016
	
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	

	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	117,078
	$
	131,572
	
	$
	164,415

	
	
	
	
	
	
	
	
	

	Other revenue
	
	35,057
	
	
	31,383
	
	
	39,698

	Total revenue
	
	152,135
	
	
	162,955
	
	
	204,113

	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	
	71,218
	
	
	75,859
	
	
	94,296

	
	
	
	
	
	
	
	
	

	Other cost of revenue
	
	14,000
	
	
	13,403
	
	
	13,849

	Total cost of revenue
	
	85,218
	
	
	89,262
	
	
	108,145

	
	
	
	
	
	
	
	
	

	Gross profit:
	
	
	
	
	
	
	
	

	CPaaS
	
	45,860
	
	
	55,713
	
	
	70,119

	
	
	
	
	
	
	
	
	

	Other
	
	21,057
	
	
	17,980
	
	
	25,849

	Total gross profit
	
	66,917
	
	
	73,693
	
	
	95,968

	
	
	
	
	
	
	
	
	

	Operating expenses:
	
	
	
	
	
	
	
	

	Research and development
	
	8,520
	
	
	10,789
	
	
	20,897

	
	
	
	
	
	
	
	
	

	Sales and marketing
	
	9,294
	
	
	11,218
	
	
	20,731

	General and administrative
	
	33,859
	
	
	37,069
	
	
	47,588

	
	
	
	
	
	
	
	
	

	Total operating expenses
	
	51,673
	
	
	59,076
	
	
	89,216

	Operating income
	
	15,244
	
	
	14,617
	
	
	6,752

	
	
	
	
	
	
	
	
	

	Other (expense) income:
	
	
	
	
	
	
	
	

	Interest (expense) income, net
	
	(908)
	
	
	(1,728)
	
	
	301

	
	
	
	
	
	
	
	
	

	Income from continuing operations before income taxes
	
	14,336
	
	
	12,889
	
	
	7,053

	Income tax benefit (provision)
	
	11,094
	
	
	(6,918)
	
	
	10,870

	
	
	
	
	
	
	
	
	

	Income from continuing operations
	
	25,430
	$
	5,971
	
	$
	17,923

	Loss from discontinued operations, net of income taxes
	
	(3,072)
	
	
	—
	
	—

	
	
	
	
	
	
	
	
	

	Net income
	$
	22,358
	$
	5,971
	
	$
	17,923
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The following table sets forth our results of operations as a percentage of our total revenue for the periods presented. *

	
	
	Year ended December 31,
	
	

	
	
	
	
	
	
	
	
	
	
	

	2016
	
	
	
	2017
	
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	77 %
	
	81 %
	
	
	81 %

	
	
	
	
	
	
	
	

	Other revenue
	23 %
	
	19 %
	
	
	19 %

	Total revenue
	
	100 %
	
	100 %
	
	
	100 %

	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	47 %
	
	47 %
	
	
	46 %

	
	
	
	
	
	
	
	

	Other cost of revenue
	9 %
	
	8 %
	
	
	7 %

	Total cost of revenue
	
	56
	%
	
	55
	%
	
	
	53
	%

	
	
	
	
	
	
	
	
	
	
	

	Gross profit:
	
	
	
	
	
	
	
	
	

	CPaaS
	30 %
	
	34 %
	
	
	34 %

	
	
	
	
	
	
	
	

	Other
	14 %
	
	11 %
	
	
	13 %

	Total gross profit
	
	44
	%
	
	45
	%
	
	
	47
	%

	
	
	
	
	
	
	
	
	
	
	

	Operating expenses:
	
	
	
	
	
	
	
	
	

	Research and development
	6 %
	
	7 %
	
	
	10 %

	
	
	
	
	
	
	
	

	Sales and marketing
	6 %
	
	7 %
	
	
	10 %

	General and administrative
	22
	%
	
	23
	%
	
	
	23
	%

	
	
	
	
	
	
	
	
	
	
	

	Total operating expenses
	
	34
	%
	
	37
	%
	
	
	43
	%

	Operating income
	
	10 %
	
	9 %
	
	
	3 %

	
	
	
	
	
	
	
	
	
	
	

	Other (expense) income:
	
	
	
	
	
	
	
	
	

	Interest (expense) income, net
	(1) %
	
	(1) %
	
	
	— %

	
	
	
	
	
	
	
	
	
	
	

	Income from continuing operations before income taxes
	
	9
	%
	
	8
	%
	
	
	3
	%

	Income tax benefit (provision)
	7
	%
	
	(4) %
	
	
	5
	%

	
	
	
	
	
	
	
	
	
	
	

	Income from continuing operations
	
	17
	%
	
	4
	%
	
	
	9
	%

	Loss from discontinued operations, net of income taxes
	(2) %
	
	— %
	— %

	
	
	
	
	
	
	
	

	Net income
	
	15 %
	
	4 %
	
	
	9 %

	
	
	
	
	
	
	
	
	
	
	



(*) Columns may not foot due to rounding.
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Comparison of the Years Ended December 31, 2017 and 2018

Revenue

	
	
	Year ended December 31,
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	2017
	
	
	2018
	
	
	Change
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	131,572
	
	$
	164,415
	
	$
	32,843
	
	25
	%

	Other revenue
	
	31,383
	
	
	39,698
	
	
	8,315
	
	26
	%

	
	
	
	
	
	
	
	
	
	
	
	

	Total revenue
	$
	162,955
	
	$
	204,113
	
	$
	41,158
	
	25
	%

	
	
	
	
	
	
	
	
	
	
	
	



In 2018, total revenue increased by $41.2 million, or 25%, compared to the same period in 2017, and CPaaS revenue increased by $32.8 million, or 25%, compared to the same period in 2017. The increase in CPaaS revenue was primarily attributable to an increase in the usage of all our service offerings, particularly our voice and messaging usage, which accounted for $38.2 million of the increase in CPaaS revenue, and our phone number services and 911-enabled phone number services, which accounted for $6.2 million of the increase in CPaaS revenue. This increase in CPaaS revenue was partially offset by $11.6 million related to pricing decreases that we have implemented over time with our customers in the form of lower usage prices to increase the reach and scale of our platform. The changes in usage and price in 2018 compared to the same period in 2017 were reflected in our dollar-based net retention rate of 118%. The increase in usage was also attributable to a 27% increase in the number of active CPaaS customer accounts, from 965 as of December 31, 2017 to 1,230 as of December 31, 2018. In addition, revenue from new CPaaS customers contributed $8.7 million, or 7%, to CPaaS revenue for 2018 compared to $5.5 million, or 5% to CPaaS revenue in the same period in 2017. As a percentage of total revenue, CPaaS revenue remained flat at 81% from 2018 to the same period in 2017. Other revenue increased by $8.3 million, or 26%, primarily due to the settlement of a dispute and a higher than usual amount of indirect revenue, which increased by $11.1 million. This increase was partially offset by the expected declines in our legacy services of $2.8 million.

Cost of Revenue and Gross Margin

	
	
	Year ended December 31,
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	2017
	
	
	2018
	
	
	Change
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	$
	75,859
	
	$
	94,296
	
	$
	18,437
	
	24
	%
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Other cost of revenue
	
	13,403
	
	
	13,849
	
	
	446
	
	3
	%
	

	Total cost of revenue
	$
	89,262
	
	$
	108,145
	
	$
	18,883
	
	21
	%
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit
	$
	73,693
	
	$
	95,968
	
	$
	22,275
	
	30
	%
	

	Gross margin:
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS
	
	42 %
	
	
	43 %
	
	
	
	
	
	
	

	Other
	
	57 %
	
	
	65 %
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total gross margin
	
	45 %
	
	
	47 %
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In 2018, total gross profit increased by $22.3 million, or 30%, compared to the same period in 2017. Total gross margin increased from 45% to 47% during the same period. In 2018, CPaaS cost of revenue increased by $18.4 million, or 24% compared to the same period in 2017. CPaaS cost of revenue increased primarily due to an increase in voice usage costs of $11.7 million due to growth in minutes used by customers, partially offset by a decrease in the cost per minute from vendors. Network costs also increased $5.6 million due to network expansions. Cost of messaging increased by $1.3 million due to growth in messages used by customers and increased cost per message from vendors. Cost of phone numbers increased by $0.1 million, offset by a $0.3 million decrease in 911 enabled numbers costs. CPaaS gross margin was 42% and 43% for 2017 and 2018, respectively. Excluding depreciation and stock-based compensation of $4.4 million in 2017 and $4.6 million 2018, CPaaS Non-GAAP gross margin was 46% and 45% for 2017 and 2018, respectively, and total Non-GAAP gross margin was 48% and 49% for the same periods.

Other cost of revenue increased by $0.4 million, which was due to a $1.6 million increase in cost of indirect revenue related to cost of carrier access revenue, partially offset by a $1.2 million decrease as a result of churn in legacy services.

Operating Expenses

	
	
	Year ended December 31,
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	2017
	
	
	2018
	
	
	Change
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Research and development
	$
	10,789
	
	$
	20,897
	
	$
	10,108
	
	94
	%

	Sales and marketing
	
	11,218
	
	
	20,731
	
	
	9,513
	
	85
	%

	
	
	
	
	
	
	
	
	
	
	
	

	General and administrative
	
	37,069
	
	
	47,588
	
	
	10,519
	
	28
	%

	Total operating expenses
	$
	59,076
	
	$
	89,216
	
	$
	30,140
	
	51
	%

	
	
	
	
	
	
	
	
	
	
	
	



In 2018, R&D expenses increased by $10.1 million, or 94%, compared to the same period in 2017. This increase was primarily due to increased personnel costs of $8.8 million and other non-headcount costs of $1.3 million.

In 2018, sales and marketing expenses increased by $9.5 million, or 85%, compared to the same period in 2017 primarily due to an overall increase in sales personnel costs of $8.1 million and other non-headcount costs of $1.4 million.

In 2018, general and administrative expenses increased by $10.5 million, or 28%, compared to the same period in 2017. This increase was due to higher personnel cost of $4.5 million, professional expenses of $2.3 million, hosted software costs of $1.4 million, facilities expense of $1.3 million, and other non-headcount costs of $1.0 million, which contributed to the overall increase in general and administrative expenses.

Interest (Expense) Income, Net

In 2018, interest income increased by $2.0 million compared to the same period in 2017, due to the repayment of all outstanding debt in 2017 with the proceeds from our initial public offering and increased interest income from investments in marketable securities.

Income Tax Benefit (Provision)

In 2018, income tax expense decreased by $17.8 million compared to the same period in 2017. The effective tax rate for 2018 was (154.1)% compared to 53.7% in the same period in 2017. The decrease in our effective tax rate is primarily due to the impact of tax deductions from stock option exercises, as well as the decrease in the federal statutory tax rate under the Act.
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In 2017 we incurred additional income tax expense of $2,073 due to the re-measurement of our deferred tax assets at the lower corporate tax rate. In accordance with SAB118, all accounting related to the Act was completed in Q4 of 2018. There was no change to the provisional re-measurement of our deferreds that was recorded in Q4 of 2017.

Comparison of the Years Ended December 31, 2016 and 2017

Revenue

	
	
	Year ended December 31,
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	Change
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	117,078
	
	$
	131,572
	
	$
	14,494
	
	12
	%

	Other revenue
	
	35,057
	
	
	31,383
	
	
	(3,674)
	
	(10) %

	
	
	
	
	
	
	
	
	
	
	
	

	Total revenue
	$
	152,135
	
	$
	162,955
	
	$
	10,820
	
	7
	%

	
	
	
	
	
	
	
	
	
	
	
	



In 2017, total revenue increased by $10.8 million, or 7%, compared to 2016, and CPaaS revenue increased by $14.5 million, or 12%. As a percentage of total revenue, CPaaS revenue increased from 77% to 81% from 2016 to 2017. The increase in CPaaS revenue was primarily attributable to an increase in the usage of all our service offerings, particularly our voice and messaging usage, which accounted for $21.4 million of the increase in CPaaS revenue, and our phone number services and 911-enabled phone number services, which accounted for $4.1 million of the increase in CPaaS revenue. This overall increase in CPaaS revenue was partially offset by $11.1 million related to pricing decreases that we have implemented over time with our customers in the form of lower usage prices to increase the reach and scale of our platform. The changes in usage and price in 2017 were reflected in our dollar-based net retention rate of 107%. The increase in usage was also attributable to a 21% increase in the number of active CPaaS customer accounts, from 798 as of December 31, 2016 to 965 as of December 31, 2017. In addition, revenue from new CPaaS customers contributed $5.7 million, or 5%, to CPaaS revenue for 2017 compared to $4.2 million, or 4%, to CPaaS revenue in 2016. Other revenue decreased by $3.7 million, or 10%, due to expected declines in our legacy services of $3.1 million and a decrease in indirect revenue of $0.6 million.

Cost of Revenue and Gross Margin

	
	
	Year ended December 31,
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	Change
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	$
	71,218
	
	$
	75,859
	
	$
	4,641
	
	7
	%
	

	
	
	
	
	
	
	
	
	
	
	
	

	Other cost of revenue
	
	14,000
	
	
	13,403
	
	
	(597)
	
	(4) %
	

	Total cost of revenue
	$
	85,218
	
	$
	89,262
	
	$
	4,044
	
	5
	%
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit
	$
	66,917
	
	$
	73,693
	
	$
	6,776
	
	10
	%
	

	Gross margin:
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS
	
	39 %
	
	
	42 %
	
	
	
	
	
	
	

	Other
	
	60 %
	
	
	57 %
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	

	Total gross margin
	
	44 %
	
	
	45 %
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In 2017, total gross profit increased by $6.8 million, or 10%, compared to 2016. Total gross margin increased from 44% to 45% during the same period. In 2017, CPaaS cost of revenue increased by $4.6 million, or 7%, compared to 2016. CPaaS cost of revenue increased primarily due to an increase in voice usage costs of $1.9 million due to growth in minutes used by customers, partially offset by a decrease in the cost per minute from vendors. Cost of phone numbers increased by $0.8 million due to an increase in phone numbers used by customers. Cost of messaging increased by $0.6 million due to an increase in number of messages used by customers and a slight increase in the cost per message. Additional increases were due to network costs and 911 services which increased $1.0 million and $0.2 million, respectively. CPaaS gross margin increased from 39% in 2016 to 42% in 2017. Excluding depreciation and stock-based compensation of $4.6 million and $4.4 million for 2016 and 2017, respectively, CPaaS Non-GAAP gross margin was 43% and 46% for 2016 and 2017, respectively, and total Non-GAAP gross margin was 47% and 48% for the same periods.

Other cost of revenue decreased by $0.6 million, which was due to a $1.3 million decrease as a result of churn in legacy services, partially offset by a $0.7 million increase in cost of indirect revenue related to an increase in cost of carrier access revenue and toll-free number registration fees.

Operating Expenses

	
	
	Year ended December 31,
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	Change
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	(Dollars in thousands)
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	Research and development
	$
	8,520
	
	$
	10,789
	
	$
	2,269
	
	27
	%

	Sales and marketing
	
	9,294
	
	
	11,218
	
	
	1,924
	
	21
	%

	
	
	
	
	
	
	
	
	
	
	
	

	General and administrative
	
	33,859
	
	
	37,069
	
	
	3,210
	
	9
	%

	Total operating expenses
	$
	51,673
	
	$
	59,076
	
	$
	7,403
	
	14
	%

	
	
	
	
	
	
	
	
	
	
	
	



In 2017, R&D expenses increased by $2.3 million, or 27%, compared to 2016. This increase was primarily due to increased personnel costs of $2.2 million and professional fees of $0.1 million.

In 2017, sales and marketing expenses increased by $1.9 million, or 21%, compared to 2016 primarily due to an overall increase in sales personnel costs of $1.9 million.

In 2017, general and administrative expenses increased by $3.2 million, or 9%, compared to 2016. This increase was due to increases of $1.2 million in facilities expenses, $1.0 million for hosted software costs, $0.4 million for professional expenses, partially offset by a $0.9 million decrease in depreciation and amortization expenses. An increase in personnel cost of $1.5 million also contributed to the overall general and administrative expenses.

Interest (Expense) Income, Net

In 2017, interest expense increased by $0.8 million compared to 2016, due to an increased balance outstanding of our credit facility that we entered into in November 2016. The balance of the credit facility was paid off in full in November 2017 with proceeds from our initial public offering.

Income Tax Benefit (Provision)

In 2017, income tax expense increased by $18.0 million compared to 2016. The effective tax rate for 2017 was 53.7% compared to (77.4)% in 2016. During 2016, we had a full valuation against our DTA. The valuation allowance was released in December 2016 subsequent to the Spin-Off.

Loss from Discontinued Operations, Net of Income Tax
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In 2017, loss from discontinued operations decreased by $3.1 million compared to 2016. The Spin-Off of Republic took place on November 30, 2016.
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Quarterly Results of Operations

The following tables set forth our unaudited quarterly statements of operations data for each of the eight quarters ended December 31, 2018. The information for each quarter has been prepared on a basis consistent with our audited consolidated financial statements included in this Annual Report on Form 10-K, and reflect, in the opinion of management, all adjustments of a normal, recurring nature that are necessary for a fair presentation of the financial information contained in those statements. Our historical results are not necessarily indicative of the results that may be expected in the future. The following quarterly financial data should be read in conjunction with our audited consolidated financial statements included in this Annual Report on Form 10-K.

	
	
	
	
	
	
	
	
	
	
	
	Three Months Ended
	
	
	
	
	
	
	
	
	

	
	
	March 31,
	
	June 30,
	
	September 30,
	
	December 31,
	
	March 31,
	
	June 30,
	
	September 30,
	
	December 31,
	

	
	
	2017
	
	
	2017
	
	
	2017
	
	
	2017
	
	
	2018
	
	
	2018
	
	
	2018
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	
	
	(Unaudited, in thousands)
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	31,647
	
	$
	31,547
	
	$
	33,397
	
	$
	34,981
	
	$
	38,897
	
	$
	39,833
	
	$
	41,537
	
	$
	44,148
	

	Other revenue
	
	7,978
	
	
	7,979
	
	
	7,941
	
	
	7,485
	
	
	14,115
	
	
	8,471
	
	
	8,917
	
	
	8,195
	

	Total revenue
	
	39,625
	
	
	39,526
	
	
	41,338
	
	
	42,466
	
	
	53,012
	
	
	48,304
	
	
	50,454
	
	
	52,343
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	
	18,228
	
	
	18,919
	
	
	19,247
	
	
	19,465
	
	
	21,905
	
	
	23,137
	
	
	23,996
	
	
	25,258
	

	Other cost of revenue
	
	3,338
	
	
	3,375
	
	
	3,324
	
	
	3,366
	
	
	3,459
	
	
	3,429
	
	
	3,478
	
	
	3,483
	

	Total cost of revenue
	
	21,566
	
	
	22,294
	
	
	22,571
	
	
	22,831
	
	
	25,364
	
	
	26,566
	
	
	27,474
	
	
	28,741
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Gross profit:
	
	18,059
	
	
	17,232
	
	
	18,767
	
	
	19,635
	
	
	27,648
	
	
	21,738
	
	
	22,980
	
	
	23,602
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating expenses:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Research and development
	
	2,682
	
	
	2,409
	
	
	2,771
	
	
	2,927
	
	
	3,781
	
	
	4,435
	
	
	5,895
	
	
	6,786
	

	Sales and marketing
	
	2,558
	
	
	2,413
	
	
	3,128
	
	
	3,119
	
	
	4,522
	
	
	4,654
	
	
	5,422
	
	
	6,133
	

	General and administrative
	
	7,637
	
	
	8,257
	
	
	9,797
	
	
	11,378
	
	
	10,569
	
	
	11,490
	
	
	11,576
	
	
	13,953
	

	Total operating expenses
	
	12,877
	
	
	13,079
	
	
	15,696
	
	
	17,424
	
	
	18,872
	
	
	20,579
	
	
	22,893
	
	
	26,872
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating income (loss)
	
	5,182
	
	
	4,153
	
	
	3,071
	
	
	2,211
	
	
	8,776
	
	
	1,159
	
	
	87
	
	
	(3,270)
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Other (expense) income:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Interest (expense) income, net
	
	(421)
	
	
	(438)
	
	
	(402)
	
	
	(467)
	
	
	49
	
	
	90
	
	
	103
	
	
	59
	

	Change in fair value of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stockholders’ anti-dilutive
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	arrangement
	
	—
	
	(553)
	
	
	(136)
	
	
	689
	
	
	—
	
	—
	
	—
	
	—
	

	Total other (expense) income
	
	(421)
	
	
	(991)
	
	
	(538)
	
	
	222
	
	
	49
	
	
	90
	
	
	103
	
	
	59
	

	Income from continuing operations
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	before income taxes
	
	4,761
	
	
	3,162
	
	
	2,533
	
	
	2,433
	
	
	8,825
	
	
	1,249
	
	
	190
	
	
	(3,211)
	

	Income tax (provision) benefit
	
	(1,772)
	
	
	(1,215)
	
	
	(899)
	
	
	(3,032)
	
	
	(2,634)
	
	
	9,263
	
	
	2,320
	
	
	1,921
	

	Income (loss) from continuing
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	operations
	
	2,989
	
	
	1,947
	
	
	1,634
	
	
	(599)
	
	
	6,191
	
	
	10,512
	
	
	2,510
	
	
	(1,290)
	

	Net income (loss)
	$
	2,989
	
	$
	1,947
	
	$
	1,634
	
	$
	(599)
	
	$
	6,191
	
	$
	10,512
	
	$
	2,510
	
	$
	(1,290)
	

	Unrealized loss on marketable
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	securities, net of income tax
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	benefit
	
	—
	
	—
	
	—
	
	—
	
	(6)
	
	
	4
	
	
	(1)
	
	
	2
	

	Total comprehensive income (loss),
	$
	2,989
	
	$
	1,947
	
	$
	1,634
	
	$
	(599)
	
	$
	6,185
	
	$
	10,516
	
	$
	2,509
	
	$
	(1,288)
	

	net of income tax
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Net income (loss) per share:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Basic
	$
	0.22
	
	$
	0.14
	
	$
	0.12
	
	$
	(0.04)
	
	$
	0.35
	
	$
	0.58
	
	$
	0.13
	
	$
	(0.07)
	

	Diluted
	$
	0.20
	
	$
	0.13
	
	$
	0.11
	
	$
	(0.04)
	
	$
	0.30
	
	$
	0.50
	
	$
	0.12
	
	$
	(0.07)
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Liquidity and Capital Resources

To date, our principal sources of liquidity have been the proceeds of $74.4 million, net of underwriting discounts and commissions, from our initial public offering in November 2017, in addition to free cash flow driven by payments received from customers using our services. We believe that our cash and cash equivalents balances, our marketable securities portfolio, our credit facility and the cash flows generated by our operations will be sufficient to satisfy our anticipated cash needs for working capital and capital expenditures for at least the next 12 months. However, our belief may prove to be incorrect, and we could utilize our available financial resources sooner than we currently expect. Our future capital requirements and the adequacy of available funds will depend on many factors, including those set forth in the section titled “Risk Factors.” We may be required to seek additional equity or debt financing in order to meet these future capital requirements. In the event that additional financing is required from outside sources, we may not be able to raise it on terms acceptable to us, or at all. If we are unable to raise additional capital when desired, our business, results of operations and financial condition would be adversely affected.

Statement of Cash Flows

The following table summarizes our cash flows for the periods indicated:

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	

	
	
	
	
	(In thousands)
	
	

	
	
	
	
	
	
	
	
	

	Net cash provided by operating activities
	$
	16,942
	
	$
	14,623
	
	$
	24,633

	Net cash used in investing activities
	
	(6,061)
	
	
	(7,963)
	
	
	(31,683)

	
	
	
	
	
	
	
	
	

	Net cash (used in) provided by financing activities
	
	(1,532)
	
	
	24,182
	
	
	10,681

	Net increase in cash, cash equivalents, and restricted cash
	$
	9,349
	
	$
	30,842
	
	$
	3,631

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	



Cash Flows from Operating Activities

In 2018, cash provided by operating activities was $24.6 million, consisting of net income of $17.9 million adjusted for non-cash items. These non-cash items included depreciation and amortization expense of $5.8 million, stock-based compensation expenses of $3.3 million, deferred tax benefit of $10.8 million and cash provided by changes in operating assets and liabilities of $8.3 million. Cash generated from operating assets and liabilities included an increase in deferred revenue of $6.0 million, an increase in accrued expenses and other liabilities of $4.8 million, increase in deferred rent of $2.1 million and a decrease in deferred costs of $0.2 million. Offsetting these cash generating items in assets and liabilities were an increase in accounts receivable of $2.8 million, an increase in prepaid expenses and other assets of $1.9 million and a decrease in accounts payable of $0.2 million, respectively.

In 2017, cash provided by operating activities was $14.6 million, consisting of net income of $6.0 million adjusted for non-cash items. These non-cash items included depreciation and amortization expense of $5.7 million, deferred tax expense of $6.2 million, stock-based compensation expenses of $1.8 million and cash used for changes in operating assets and liabilities of $5.7 million. Cash outflows from operating assets and liabilities included increases in accounts receivable of $4.4 million, prepaid expenses and other assets of $1.6 million, deferred costs of $0.9 million along with a decrease in accounts payable of $2.4 million. Offsetting these cash outflows was an increase in deferred revenue, increase in deferred rent of $0.2 million and advanced billings of $2.6 million and an increase in accrued expenses and other liabilities of $1.0 million.

In 2016, cash provided by operating activities from continuing operations was $16.9 million, which primarily consisted of net income from continuing operations of $22.4 million that includes $3.1 million net loss by discontinued operations, depreciation and amortization of $6.1 million, amortization of debt issuance costs of $0.1
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million, $1.4 million of stock-based compensation expenses and impairment of intangible assets of $0.7 million partially offset by a decrease in deferred taxes of $11.1 million and working capital of $5.7 million. Working capital consisted primarily of increases in accounts receivable of $4.0 million, prepaid expenses of $0.8 million, deferred costs of $1.0 million and accrued expenses of $0.6 million, offset by increases in accounts payable of $0.2 million and deferred revenue of $0.5 million.

Cash Flows from Investing Activities

In 2018, cash used in investing activities from continuing operations was $31.7 million from the investment in marketable securities of $35.2 million, the purchase of property and equipment of $12.4 million and capitalized internally developed software costs of $2.0 million, partially offset by maturities of marketable securities of $18.0 million.

In 2017, cash used in investing activities from continuing operations was $8.0 million from the purchase of property and equipment of $5.0 million and capitalized internally developed software costs of $2.9 million.

In 2016, cash used in investing activities from continuing operations was $6.1 million, of which $3.8 million was used to purchase property, plant and equipment and $2.2 million for capitalized internally developed software costs.

Cash Flows from Financing Activities

In 2018, cash provided by financing activities from continuing operations was $10.7 million consisting primarily of $11.1 million in proceeds from the exercises of stock options, partially offset by $0.3 million in payments related to the cost of our initial public offering and $0.1 million in payments on capital leases.

In 2017, cash provided by financing activities from continuing operations was $24.2 million consisting primarily of $74.4 million in net proceeds from our initial public offering, $0.2 million in proceeds from the issuances of common stock as a result of options exercised, and $0.1 million in proceeds from exercise of warrants, partially offset by net repayments of $9.0 million on our line of credit, $0.1 million in payments on capital leases, and $40.0 million in repayments on our term loan.

In 2016, cash used in financing activities from continuing operations was $1.1 million consisting primarily of $30.0 million in cash distributions to Republic Wireless, $0.6 million in payments of debt issuance costs, net repayments of $12.0 million on our line of credit, $0.1 million in payments on capital leases, offset by $40.0 million of borrowing on our term loan, $1.0 million in proceeds from the issuances of common stock as a result of options exercised, and $0.2 million in proceeds from exercise of warrants.

Debt

On November 4, 2016, we entered into a Credit and Security Agreement with a syndicate of four banks. The agreement includes a $40.0 million term loan and a $25.0 million revolving loan, which includes a swing line of up to $1.0 million and limits letters of credit commitments to a maximum of $2.5 million. Substantially all of our assets are pledged as security to the Credit and Security Agreement. The term of the Credit and Security Agreement is five years and matures on November 3, 2021. The interest rate used for the debt is based on our election to either apply the Federal Funds Effective Rate or LIBOR plus a stated margin, as defined in the Credit and Security Agreement. This agreement requires us to meet a certain leverage ratio and minimum debt service coverage ratio each quarter on a trailing 12-month basis.

As of December 31, 2018, we had $0 outstanding on the revolving loan and were in compliance with all financial and non-financial covenants for all periods presented. The available borrowing capacity under our revolving credit facility loan was $25.0 million as of December 31, 2018.
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As of December 31, 2018, the outstanding unamortized loan fees for the revolving loan were $0.1 million and were included in other long-term assets.

Contractual Obligations and Other Commitments

The following table summarizes our non-cancellable contractual obligations as of December 31, 2018:

	
	
	
	
	
	Less
	
	
	
	
	
	
	
	More

	
	
	
	
	
	than 1
	
	1 to 3
	
	3 to 5
	
	than 5

	
	
	Total
	
	year
	
	Years
	
	Years
	
	years

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	(In thousands)
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Operating leases (1)
	$
	22,658
	
	$
	5,044
	
	$
	10,434
	
	$
	6,232
	
	$
	948

	Capital leases
	
	—
	
	—
	
	—
	
	—
	
	—

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Purchase obligations (2)
	
	7,182
	
	
	5,270
	
	
	1,727
	
	
	185
	
	
	—

	Total
	$
	29,840
	
	$
	10,314
	
	$
	12,161
	
	$
	6,417
	
	$
	948

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	



________________________

(1) Operating leases represent total future minimum rent payments under non-cancellable operating lease agreements.

(2) Purchase obligations represent total future minimum payments under contracts to various service providers, and exclude agreements that are cancellable without penalty.

Off-Balance Sheet Arrangements

We have not entered into any off-balance sheet arrangements and do not have any holdings in variable interest entities.

Critical Accounting Policies and Significant Judgments and Estimates

Our consolidated financial statements are prepared in accordance with GAAP. The preparation of these financial statements requires our management to make estimates and assumptions that affect the reported amounts of assets, liabilities, revenue, costs, and expenses and related disclosures. Our estimates are based on our historical experience and on various other factors that we believe are reasonable under the circumstances, the results of which form the basis for making judgments about the carrying value of assets and liabilities that are not readily apparent from other sources. Actual results may differ from these judgments and estimates under different assumptions or conditions and any such differences may be material.

We believe the accounting policies discussed below are critical to the process of making significant judgments and estimates in the preparation of our financial statements, and to understanding our historical and future performance.

Revenue Recognition and Deferred Revenue

We generate revenue primarily from the sale of communication services to enterprise customers. We recognize revenue when all of the following criteria are met (i) persuasive evidence of an arrangement exists; (ii) delivery has occurred; (iii) the fee is fixed or determinable; and

(iv) collection is reasonably assured. If collection is not reasonably assured, we defer revenue recognition until collectability becomes reasonably assured. Our arrangements do not contain general rights of return. We generally enter into arrangements with customers that are typically 2 to 3 years in length. Incremental direct costs incurred related to the acquisition of a customer contract are expensed as incurred.
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Stock-Based Compensation

Stock options awarded to employees, directors and non-employee third parties are measured at fair value on each grant date. Options subject to service-based vesting generally vest annually over a four-year period. The determination of the fair value of stock-based compensation arrangements on the grant date requires judgment. We recognize stock-based compensation expense using the Black-Scholes option-pricing model, net of estimated forfeitures, in order to determine the fair value of stock options, the output of which is affected by a number of variables. These variables include the fair value of our common stock, expected term of the options, expected stock price volatility, risk-free interest rate and expected dividends, which are estimated as follows:

· Fair value of our common stock. The fair value of the shares of our common stock underlying stock options had historically been determined by our board of directors with the assistance of an independent third-party valuation firm. Because there had been no public market for our common stock, our board of directors had relied on this independent valuation and other factors to establish the fair value of our common stock at the time of grant of the option. The determination of the fair value of our common stock is discussed further below.

· Expected term. The expected term was estimated using the simplified method allowed under SEC guidance as we do not have sufficient historical data to use any other method to estimate the expected term.

· Expected volatility. The expected volatility is derived from an average of the historical volatilities of the common stock of several entities with characteristics similar to ours, such as the size, and operational and economic similarities to our principle business operations. We use this method because we have limited information on the volatility of our common stock.

· Risk-free interest rate. The risk-free interest rate is based on the yields of U.S. Treasury securities with maturities similar to the expected term of the options for each option group.

· Expected dividends. The expected dividend is assumed to be zero as we have never paid dividends and have no current plans to pay any dividends on our common stock.

In addition to the assumptions used in the Black-Scholes option-pricing model, we must also determine a forfeiture rate to calculate the stock-based compensation for awards. Through December 31, 2018, we recognized compensation for only the portion of options expected to vest using an estimated forfeiture rate that was derived from historical employee termination behavior.

Determination of the Fair Value of Common Stock

Prior to our initial public offering, we had periodically determined for financial reporting purposes the estimated per share fair value of our common stock at various dates using contemporaneous valuations performed in accordance with the guidance outlined in the American Institute of Certified Public Accountants Practice Aid, “Valuation of Privately-Held Company Equity Securities Issued as Compensation.” In conducting the contemporaneous valuations, we considered all objective and subjective factors that we believed to be relevant for each valuation conducted, including the following:

· contemporaneous unrelated third-party valuations of our common stock;

· the rights, preferences and privileges of our redeemable convertible preferred stock relative to those of our common stock;

· our results of operations, financial position and capital resources;


73

Table of Contents

Management’s Discussion and Analysis



· current business conditions and projections;

· the lack of marketability of our common stock;

· the hiring of key personnel and the experience of our management;

· the introduction of new products;

· the risk inherent in the development and expansion of our products;

· the fact that the option grants involve illiquid securities in a private company;

· the likelihood of achieving a liquidity event, such as an initial public offering or a sale of our company, given the prevailing market conditions;

· industry trends and competitive environment; and

· overall economic indicators, including gross domestic product, employment, inflation and interest rates.

In valuing our common stock, we had historically determined the equity value of our Company using both the income and the market approach valuation methods:

· The income approach estimates value based on the expectation of future cash flows that a company will generate. These future cash flows are discounted to their present values using a discount rate derived from an analysis of the cost of capital of comparable publicly traded companies in our industry as of each valuation date and is adjusted to reflect the risks inherent in our cash flows.

· The market approach estimates value based on a comparison of the subject company to comparable public companies in a similar line of business. From the comparable companies, a representative market value multiple is determined and then applied to the subject. The estimated value for our common stock is then discounted by a non-marketability factor (discount for lack of marketability) due to the fact that stockholders of private companies do not have access to trading markets similar to those enjoyed by stockholders of public companies, which affects liquidity.

As a result of the determination to pursue strategic financing through an initial public offering, in June 2017, we began using the Probability-Weighted Expected Return Method (“PWERM”) in order to estimate the value of our common stock based on various outcomes. Using the PWERM, the value of our common stock was estimated based upon a probability-weighted analysis of varying values for our common stock assuming possible future events for the company, including an initial public offering and a stay private company scenario in which operations continued as a privately held company. Application of this approach involved the use of estimates, judgment and assumptions that are highly complex and subjective, such as those regarding our expected future revenue, expenses and future cash flows, discount rates, market multiples, the selection of comparable companies and the probability of possible future events. Changes in any or all of these estimates and assumptions or the relationships between those assumptions impact our valuations as of each valuation date and may have a material impact on the valuation of our common stock.

The dates of our contemporaneous valuations have not always coincided with the dates of our stock-based compensation grants. In such instances, management’s estimates have been based on the most recent contemporaneous valuation of our shares of common stock and our assessment of additional objective and subjective factors we believed were relevant as of the grant date. The additional factors considered when determining any changes in fair value between the most recent contemporaneous valuation and the grant dates
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included our stage of development, our operating and financial performance, current business conditions and the market performance of comparable publicly traded companies.


Following our initial public offering, it was no longer necessary to determine the fair value of our Class A common stock using these valuation techniques as shares of our Class A common stock are traded on the the NASDAQ Global Select Market.

Goodwill and Intangible Assets

Goodwill

Goodwill represents the excess of the aggregate fair value of consideration transferred in a business combination, over the fair value of assets acquired, net of liabilities assumed. Goodwill is not amortized, but is subject to an annual impairment test. We test goodwill for impairment annually on December 31 of each calendar year or more frequently if events or changes in business circumstances indicate the asset might be impaired. Goodwill is tested for impairment at the reporting unit level. In evaluating the recoverability of goodwill, we perform a qualitative analysis to determine whether events and circumstances exist that indicate that it is more likely than not that goodwill is impaired. The qualitative factors we consider include but are not limited to, macroeconomic conditions, industry and market conditions, company-specific events and changes in circumstances. We completed our annual goodwill impairment analysis in each of the years ended December 31, 2016, 2017 and 2018 and no impairment charges were recorded. As of December 31, 2018 goodwill was $6.9 million.

Long-Lived Assets

Long-lived assets, including intangible assets with definite lives, are amortized over their estimated useful lives and are reviewed for impairment if indicators of impairment arise.

We evaluate the recoverability of our long-lived assets for impairment whenever events or circumstances indicate that the carrying amount of the assets may not be recoverable. Recoverability of long-lived assets are measured by comparison of the carrying amount of the asset to the future undiscounted cash flows the asset is expected to generate. If the asset is considered to be impaired, the amount of any impairment is measured as the difference between the carrying value and the fair value of the impaired asset. As of December 31, 2018, intangible assets, net of accumulated amortization, were $7.1 million, which consists primarily of client relationships and client contracts. As part of our annual evaluation of intangibles during the year ended December 31, 2016, we re-evaluated our marketing and trade name assets and concluded that there was no further benefit to a trade name acquired in the Dash acquisition. As a result, we impaired the intangible asset and recognized a loss of $0.7 million in 2016. No indicators of impairment were identified for the years ended December 31, 2017 and 2018.

Internal-Use Software Development Costs

We capitalize qualifying internal-use software development costs that are incurred during the application development stage. Capitalization of costs begins when two criteria are met: (i) the preliminary project stage is completed and (ii) it is probable that the software will be completed and used for its intended function. Capitalization ceases when the software is substantially complete and ready for its intended use, including the completion of all significant testing. We also capitalize costs related to specific upgrades and enhancements when it is probable the expenditures will result in additional functionality and expense costs incurred for maintenance and minor upgrades and enhancements. Costs related to preliminary project activities and post-implementation operating activities are expensed as incurred.

Capitalized costs of platform and other software applications are included in property and equipment. These costs are amortized over the estimated useful life of the software on a straight-line basis over three years, which is
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recorded in cost of revenue in the statement of operations. We evaluate the useful life of these assets on an annual basis and test for impairment whenever events or changes in circumstances occur that could impact the recoverability of these assets.

Income Taxes

We account for income taxes under the asset and liability method, which requires the recognition of deferred tax assets and liabilities for the expected future tax consequences of events that are included in the financial statements. Under this method, deferred tax assets and liabilities are determined based on the differences between the financial statements and tax basis of assets and liabilities using enacted tax rates in effect for the year in which the differences are expected to reverse. The effect of a change in tax rates on deferred tax assets and liabilities is recognized in income in the period that includes the enactment date.

We reduce the measurement of a deferred tax asset, if necessary, by a valuation allowance if it is more likely than not that we will not realize some or all the deferred tax asset. Quarterly, we review the deferred tax assets for recoverability based on historical taxable income, projected future taxable income, the expected timing of the reversals of existing temporary differences, the implementation of prudent and feasible tax planning strategies, and results of recent operations. The evaluation of the recoverability of deferred tax assets requires judgment in assessing future profitability. Should there be a change in the ability to recover deferred tax assets, our income tax provision would increase or decrease in the period in which the assessment is changed.

We account for uncertain tax positions by recognizing the financial statement effects of a tax position only when, based upon technical merits, it is more likely than not that the position will be sustained upon examination. The tax benefit recognized is measured as the largest amount of benefit determined on a cumulative probability basis that we believe is more likely than not to be realized upon ultimate settlement of the position. We recognize potential accrued interest and penalties associated with unrecognized tax positions in income tax expense.

Other Contingencies

We are subject to legal proceedings and litigation arising in the ordinary course of business. Periodically, we evaluate the status of each legal matter and assess our potential financial exposure. If the potential loss from any legal proceeding or litigation is considered probable and the amount can be reasonably estimated, we accrue a liability for the estimated loss. Significant judgment is required to determine the probability of a loss and whether the amount of the loss is reasonably estimable. The outcome of any proceeding is not determinable in advance. As a result, the assessment of a potential liability and the amount of any accruals recorded are based only on the information available to us at the time. As additional information becomes available, we reassess the potential liability related to the legal proceeding or litigation, and may revise our estimates. Any revisions could have a material effect on our results of operations.

We conduct operations in many tax jurisdictions throughout the United States. In many of these jurisdictions, non-income-based taxes and fees, such as sales and use taxes, telecommunications taxes, and regulatory fees including those associated with (or potentially associated with) VoIP telephony services or 911 services, are assessed or may be assessed on our operations. We are subject to indirect taxes, and may be subject to certain other taxes and surcharges in some of these jurisdictions. We generally bill and collect from our customers these taxes and surcharges. We record a liability for tax collected from customers but not yet paid to the appropriate jurisdiction. In addition, we record a provision for non-income based taxes and fees in jurisdictions where it is both probable that liability has been incurred and the amount of the exposure can be reasonably estimated. As a result, we have recorded a liability of 2.8 million, $3.0 and $4.7 million as of December 31, 2016, 2017 and 2018, respectively. These estimates are based on several key assumptions, including the taxability of our services, the jurisdictions in which we believe we have nexus and the sourcing of revenue to those jurisdictions. In the event these jurisdictions challenge our assumptions and analysis, our actual exposure could differ materially from our current estimates.
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Recently Issued Accounting Guidance

See Note 2, “Summary of Significant Accounting Policies,” to the consolidated financial statements included elsewhere in this Annual Report on Form 10-K, for a summary of recently adopted accounting standards and recent accounting pronouncements not yet adopted.

JOBS Act Accounting Election

We are an “emerging growth company,” as defined in the JOBS Act.

Section 107 of the JOBS Act provides that an “emerging growth company” can take advantage of the extended transition period provided in Section 7(a)(2)(B) of the Securities Act for complying with new or revised accounting standards. In other words, an “emerging growth company” can delay the adoption of certain accounting standards until those standards would otherwise apply to private companies. We have elected to use the extended transition period for complying with new or revised accounting standards under Section 102(b)(1) of the JOBS Act. This election allows us to delay the adoption of new or revised accounting standards that have different effective dates for public and private companies until those standards apply to private companies. As a result of this election, our financial statements may not be comparable to companies that comply with public company effective dates.

We also intend to take advantage of certain exemptions from various reporting requirements that are applicable to other public companies that are not “emerging growth companies,” including not being required to comply with the auditor attestation requirements of Section 404 of the Sarbanes-Oxley Act, reduced disclosure obligations regarding executive compensation in our periodic reports and proxy statements, and exemptions from the requirements of holding a nonbinding advisory vote on executive compensation and stockholder approval of any golden parachute payments not previously approved. We may take advantage of these exemptions for so long as we are an “emerging growth company.”

We will remain an emerging growth company until the earlier of (1) December 31, 2022 (the last day of the fiscal year following the fifth anniversary of our initial public offering), (2) the last day of the fiscal year in which we have total annual gross revenue of at least $1.07 billion, (3) the last day of the fiscal year in which we are deemed to be a “large accelerated filer,” as defined in the Exchange Act, and (4) the date on which we have issued more than $1.0 billion in nonconvertible debt during the prior three-year period. Any reference herein to “emerging growth company” has the meaning ascribed to it in the JOBS Act.

Item 7A. Quantitative and Qualitative Disclosures about Market Risk

We are exposed to certain market risks in the ordinary course of our business. Market risk represents the risk of loss that may impact our financial position due to adverse changes in financial market prices and rates. Our market risk exposure is primarily the result of fluctuations in interest rates and, to a lesser extent, inflation.

Interest Rate Risk

Our primary exposure to market risk relates to interest rate changes. We had cash and cash equivalents of $41.3 million and marketable securities of $17.4 million as of December 31, 2018, which were held for working capital purposes. Our cash and cash equivalents are comprised primarily of interest bearing checking accounts and money market accounts. Marketable securities consist of U.S. treasury securities not otherwise classified as cash equivalents.
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Such interest-earning instruments carry a degree of interest rate risk. To date, fluctuations in interest income have not been significant. The primary objective of our investment activities is to preserve principal while maximizing income without significantly increasing risk. We do not enter into investments for trading or speculative purposes and have not used any derivative financial instruments to manage our interest rate risk exposure. Due to the short-term nature of our investments, we have not been exposed to, nor do we anticipate being exposed to, material risks due to changes in interest rates.

Our debt is comprised of a revolving line of credit account, which had no amount outstanding as of December 31, 2018. The revolving line of credit has an interest rate based on the 1-month LIBOR rate plus 225 basis points as of December 31, 2018. A one-eighth percentage point increase or decrease in the applicable rate for our credit facility (assuming the revolving portion of the credit facility is fully drawn) would have an annual impact of less than $0.1 million on cash interest expense.

Foreign Currency Risk

Our customers consume our services primarily in the United States. Our revenue and expenses are denominated in U.S. dollars and as a result we have no foreign currency risk.

Inflation

We do not believe inflation has had a material effect on our business, financial condition or results of operations. We continue to monitor the impact of inflation in order to minimize its effects through pricing strategies, productivity improvements and cost reductions. If our costs were to become subject to significant inflationary pressures, we may not be able to fully offset such higher costs through price increases. Our inability or failure to do so could harm our business, financial condition and results of operations.
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Report of Independent Registered Public Accounting Firm

To the Stockholders and the Board of Directors of Bandwidth Inc.

Opinion on the Financial Statements

We have audited the accompanying consolidated balance sheets of Bandwidth Inc. (the Company) as of December 31, 2018 and 2017, the related consolidated statements of operations and comprehensive income, changes in redeemable convertible preferred stock and stockholders’ (deficit) equity and cash flows for each of the three years in the period ended December 31, 2018, and the related notes (collectively referred to as the “consolidated financial statements”). In our opinion, the consolidated financial statements present fairly, in all material respects, the financial position of the Company at December 31, 2018 and 2017, and the results of its operations and its cash flows for each of the three years in the period ended December 31, 2018, in conformity with U.S. generally accepted accounting principles.

Basis for Opinion

These financial statements are the responsibility of the Company’s management. Our responsibility is to express an opinion on the Company’s financial statements based on our audits. We are a public accounting firm registered with the Public Company Accounting Oversight Board (United States) (PCAOB) and are required to be independent with respect to the Company in accordance with the U.S. federal securities laws and the applicable rules and regulations of the Securities and Exchange Commission and the PCAOB.

We conducted our audits in accordance with the standards of the PCAOB. Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material misstatement, whether due to error or fraud. The Company is not required to have, nor were we engaged to perform, an audit of its internal control over financial reporting. As part of our audits we are required to obtain an understanding of internal control over financial reporting but not for the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting. Accordingly, we express no such opinion.

Our audits included performing procedures to assess the risks of material misstatement of the financial statements, whether due to error or fraud, and performing procedures that respond to those risks. Such procedures included examining, on a test basis, evidence regarding the amounts and disclosures in the financial statements. Our audits also included evaluating the accounting principles used and significant estimates made by management, as well as evaluating the overall presentation of the financial statements. We believe that our audits provide a reasonable basis for our opinion.

/s/ Ernst & Young LLP

We have served as the Company’s auditor since 2012.

Raleigh, North Carolina

February 15, 2019
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Consolidated Balance Sheets

(In thousands, except share and per share amounts)


	
	
	As of December 31,

	
	
	
	
	
	

	
	
	2017
	
	
	2018

	
	
	
	
	
	

	Assets
	
	
	
	
	

	Current assets:
	
	
	
	
	

	
	
	
	
	
	

	Cash and cash equivalents
	$
	37,627
	
	$
	41,261

	Marketable securities
	
	—
	
	17,400

	
	
	
	
	
	

	Accounts receivable, net of allowance for doubtful accounts
	
	21,225
	
	
	24,009

	Prepaid expenses and other current assets
	
	3,767
	
	
	6,114

	
	
	
	
	
	

	Deferred costs
	
	2,633
	
	
	2,630

	Total current assets
	
	65,252
	
	
	91,414

	
	
	
	
	
	

	
	
	
	
	
	

	Property and equipment, net
	
	14,946
	
	
	25,136

	
	
	
	
	
	

	Intangible assets, net
	
	7,643
	
	
	7,089

	Deferred costs, non-current
	
	2,068
	
	
	1,828

	
	
	
	
	
	

	Other long-term assets
	
	1,192
	
	
	727

	Goodwill
	
	6,867
	
	
	6,867

	
	
	
	
	
	

	Deferred tax asset
	
	6,526
	
	
	17,359

	Total assets
	$
	104,494
	
	$
	150,420

	
	
	
	
	
	

	
	
	
	
	
	

	Liabilities and stockholders’ equity
	
	
	
	
	

	Current liabilities:
	
	
	
	
	

	
	
	
	
	
	

	Accounts payable
	$
	3,025
	
	$
	3,418

	Accrued expenses and other current liabilities
	
	15,725
	
	
	21,393

	
	
	
	
	
	

	Current portion of deferred revenue and advanced billings
	
	5,768
	
	
	7,912

	Total current liabilities
	
	24,518
	
	
	32,723

	
	
	
	
	
	

	
	
	
	
	
	

	Deferred rent, net of current portion
	
	716
	
	
	2,503

	
	
	
	
	
	

	Deferred revenue, net of current portion
	
	2,549
	
	
	6,424

	Total liabilities
	
	27,783
	
	
	41,650

	
	
	
	
	
	

	Commitments and contingencies
	
	
	
	
	

	Stockholders’ equity:
	
	
	
	
	

	
	
	
	
	
	

	Preferred stock; $0.001 par value; 10,000,000 shares authorized; 0 shares issued
	
	—
	
	—

	Class A voting common stock; $0.001 par value; 100,000,000 shares authorized as of December 31, 2017
	
	
	
	
	

	and 2018; 4,197,831 and 12,912,747 shares issued and outstanding as of December 31, 2017 and 2018,
	
	
	
	
	

	respectively
	
	4
	
	
	13

	
	
	
	
	
	

	Class B voting common stock, $0.001 par value; 20,000,000 shares authorized as of December 31, 2017 and
	
	
	
	
	

	2018; 13,440,725 and 6,510,732 shares issued and outstanding as of December 31, 2017 and 2018,
	
	
	
	
	

	respectively
	
	13
	
	
	6

	Additional paid-in capital
	
	102,465
	
	
	116,600

	
	
	
	
	
	

	Accumulated deficit
	
	(25,771)
	
	
	(7,848)

	Accumulated other comprehensive loss
	
	—
	
	(1)

	
	
	
	
	
	

	Total stockholders’ equity
	
	76,711
	
	
	108,770

	Total liabilities and stockholders’ equity
	$
	104,494
	
	$
	150,420

	
	
	
	
	
	

	
	
	
	
	
	



See accompanying notes.
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Consolidated Statements of Operations and Comprehensive Income

(In thousands, except share and per share amounts)



	
	
	Year ended December 31,
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	

	Revenue:
	
	
	
	
	
	
	
	
	

	CPaaS revenue
	$
	117,078
	
	$
	131,572
	
	$
	164,415
	

	
	
	
	
	
	
	
	
	
	

	Other revenue
	
	35,057
	
	
	31,383
	
	
	39,698
	

	Total revenue
	
	152,135
	
	
	162,955
	
	
	204,113
	

	
	
	
	
	
	
	
	
	
	

	Cost of revenue:
	
	
	
	
	
	
	
	
	

	CPaaS cost of revenue
	
	71,218
	
	
	75,859
	
	
	94,296
	

	
	
	
	
	
	
	
	
	
	

	Other cost of revenue
	
	14,000
	
	
	13,403
	
	
	13,849
	

	Total cost of revenue
	
	85,218
	
	
	89,262
	
	
	108,145
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Gross profit
	
	66,917
	
	
	73,693
	
	
	95,968
	

	
	
	
	
	
	
	
	
	
	

	Operating expenses:
	
	
	
	
	
	
	
	
	

	Research and development
	
	8,520
	
	
	10,789
	
	
	20,897
	

	
	
	
	
	
	
	
	
	
	

	Sales and marketing
	
	9,294
	
	
	11,218
	
	
	20,731
	

	General and administrative
	
	33,859
	
	
	37,069
	
	
	47,588
	

	
	
	
	
	
	
	
	
	
	

	Total operating expenses
	
	51,673
	
	
	59,076
	
	
	89,216
	

	
	
	
	
	
	
	
	
	
	

	Operating income
	
	15,244
	
	
	14,617
	
	
	6,752
	

	Other (expense) income:
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Interest (expense) income, net
	
	(908)
	
	
	(1,728)
	
	
	301
	

	Total other (expense) income
	
	(908)
	
	
	(1,728)
	
	
	301
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Income from continuing operations before income taxes
	
	14,336
	
	
	12,889
	
	
	7,053
	

	
	
	
	
	
	
	
	
	
	

	Income tax benefit (provision)
	
	11,094
	
	
	(6,918)
	
	
	10,870
	

	Income from continuing operations
	
	25,430
	
	
	5,971
	
	
	17,923
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Loss from discontinued operations, net of income taxes
	
	(3,072)
	
	
	—
	
	—
	

	
	
	
	
	
	
	
	
	
	

	Net income
	$
	22,358
	
	$
	5,971
	
	$
	17,923
	

	Other Comprehensive income
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Unrealized loss on marketable securities, net of income tax benefit
	
	—
	
	—
	
	(1)
	

	Total comprehensive income
	$
	22,358
	
	$
	5,971
	
	$
	17,922
	

	
	
	
	
	
	
	
	
	
	

	Earnings per share:
	
	
	
	
	
	
	
	
	

	Income from continuing operations
	$
	25,430
	
	$
	5,971
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	Less: net income allocated to participating securities
	
	3,355
	
	
	644
	
	
	—
	

	Income from continuing operations attributable to common stockholders
	$
	22,075
	
	$
	5,327
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	Income from continuing operations per share:
	
	
	
	
	
	
	
	
	

	Basic
	$
	1.89
	
	$
	0.42
	
	$
	0.96
	

	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	1.72
	
	$
	0.37
	
	$
	0.85
	

	
	
	
	
	
	
	
	
	
	

	Net Income
	$
	22,358
	
	$
	5,971
	
	$
	17,923
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	Less: income allocated to participating securities
	
	2,950
	
	
	644
	
	
	—

	
	
	
	
	
	
	
	
	

	Net income attributable to common stockholders
	$
	19,408
	
	$
	5,327
	
	$
	17,923

	
	
	
	
	
	
	
	
	

	Net income per share:
	
	
	
	
	
	
	
	

	Basic
	$
	1.66
	
	$
	0.42
	
	$
	0.96

	
	
	
	
	
	
	
	
	

	Diluted
	$
	1.51
	
	$
	0.37
	
	$
	0.85

	
	
	
	
	
	
	
	
	

	Weighted average number of common shares outstanding:
	
	
	
	
	
	
	
	

	Basic
	
	11,678,568
	
	
	12,590,221
	
	
	18,573,067

	
	
	
	
	
	
	
	
	

	Diluted
	
	12,870,632
	
	
	14,543,170
	
	
	21,140,382

	
	
	
	
	
	
	
	
	



See accompanying notes.
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	Series A
	
	
	
	
	
	
	
	
	
	Old Class B non-
	
	
	Accumulated
	
	
	Total
	

	
	redeemable convertible
	Class A voting
	Class B voting
	
	
	Old Class A voting
	voting common
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	Additional
	
	other
	
	
	stockholders’
	

	
	preferred stock
	
	common Stock
	
	common Stock
	
	
	common Stock
	
	Stock
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	paid-in
	comprehensive  Accumulated
	(deficit)
	

	
	Shares
	Amount
	Shares   Amount
	Shares   Amount
	Shares
	Amount
	Shares
	Amount
	capital
	income (loss)
	deficit
	equity
	

	Balance at
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	December 31,
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	2015
	710,000
	$  21,818
	
	— $
	—
	— $
	—
	11,542,158
	$12
	
	18,590
	$—
	$  35,434
	
	$
	—  $
	(54,520)
	
	$   (19,074)
	

	Issuance of Old
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class A voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	—
	—
	—
	—
	218,345
	—
	—
	—
	1,111
	
	
	—
	—
	1,111
	

	Exercise of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	warrants to
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	purchase common
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stock
	—
	—
	—
	—
	—
	—
	19,472
	—
	—
	—
	150
	
	
	—
	—
	150
	

	Distribution of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Republic
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	(28,899)
	
	
	—
	—
	(28,899)
	

	Shareholders’ anti-
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	dilutive
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	arrangement
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	(324)
	
	
	—
	—
	(324)
	

	Cumulative effect
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	of change in
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	accounting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	principle
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	
	—
	420
	
	420
	

	Stock-based
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	compensation
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	1,884
	
	
	—
	—
	1,884
	

	Net income
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	
	—
	22,358
	
	22,358
	

	Balance at
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	December 31,
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	2016
	710,000
	21,818
	
	—
	—
	—
	—
	11,779,975
	12
	
	18,590
	—
	9,356
	
	
	—
	(31,742)
	
	(22,374)
	

	Issuance of Old
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class A voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	—
	—
	—
	—
	31,510
	—
	—
	
	
	94
	
	
	—
	—
	94
	

	Issuance of Old
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class B non-voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	—
	—
	—
	—
	—
	—
	16,250
	—
	109
	
	
	—
	—
	109
	

	Exercise of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	warrants to
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	purchase common
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stock
	—
	—
	—
	—
	17,260
	—
	—
	—
	—
	—
	91
	
	
	—
	—
	91
	

	Stock-based
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	compensation
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	1,803
	
	
	—
	—
	1,803
	

	Purchase of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	—
	—
	(29)
	—
	—
	—
	—
	—
	—
	
	—
	—
	—
	

	Conversion of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Series A preferred
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stock to Old Class
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	A voting common
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	stock
	(710,000)
	(21,818)
	
	—
	—
	—
	—
	1,775,000
	1
	
	—
	—
	21,817
	
	
	—
	—
	21,818
	

	Conversion of Old
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class A voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock to
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class B voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	—
	—
	13,586,485
	13
	
	(13,586,485)
	(13)
	
	—
	—
	—
	
	—
	—
	—
	

	Conversion of Old
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class B non-voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock to
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Class A voting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock
	—
	—
	34,840
	—
	—
	—
	—
	—
	(34,840)
	—
	—
	
	—
	—
	—
	

	Issuance of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	common stock in
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	connection with
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	initial public
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	offering, net of
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	underwriting
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	discounts
	—
	—
	4,000,000
	4
	
	—
	—
	—
	—
	—
	—
	74,396
	
	
	—
	—
	74,400
	

	Costs in connection
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	with initial public
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	offering
	—
	—
	—
	—
	—
	—
	—
	—
	—
	—
	(5,385)
	
	
	—
	—
	(5,385)
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Conversion of Class B voting common stock to Class A voting common stock

Termination of Shareholders’ anti-dilutive arrangement

Net income

Balance at December 31, 2017

Exercises of vested stock options

Vesting of restricted stock units

Exercise of warrants to purchase common stock
Conversion of Class B voting common stock to Class A voting common stock

Issuance of Class A voting common stock

Costs in connection with initial public offering

Unrealized loss on marketable securities
Stock based compensation

Net income

Balance at December 31, 2018







	—
	—
	162,991
	
	—
	(162,991)
	
	—
	—
	—
	—
	—
	—
	
	—
	
	—
	
	—

	—
	—
	—
	
	—
	—
	
	—
	—
	—
	—
	—
	184
	
	
	—
	
	—
	
	184

	—
	—
	
	—
	
	—
	
	—
	
	—
	
	—
	—
	
	—
	—
	
	—
	
	
	—
	
	
	5,971
	
	
	5,971

	—
	—
	
	4,197,831
	
	4
	
	13,440,725
	
	13
	
	—
	—
	
	—
	—
	
	102,465
	
	
	—
	
	
	(25,771)
	
	
	76,711

	—
	—
	1,724,689
	
	2
	
	—
	
	—
	—
	—
	—
	—
	11,044
	
	
	—
	
	—
	
	11,046

	—
	—
	11,000
	
	—
	—
	
	—
	—
	—
	—
	—
	—
	
	—
	
	—
	
	—

	—
	—
	48,904
	
	—
	—
	
	—
	—
	—
	—
	—
	37
	
	
	—
	
	—
	
	37

	—
	—
	6,929,993
	
	7
	
	(6,929,993)
	
	(7)
	
	—
	—
	—
	—
	—
	
	—
	
	—
	
	—

	—
	—
	330
	
	—
	—
	
	—
	—
	—
	—
	—
	11
	
	
	—
	
	—
	
	11

	—
	—
	—
	
	—
	—
	
	—
	—
	—
	—
	—
	(285)
	
	
	—
	
	—
	
	(285)

	—
	—
	—
	
	—
	—
	
	—
	—
	—
	—
	—
	—
	
	(1)
	
	
	—
	
	(1)

	—
	—
	—
	
	—
	—
	
	—
	—
	—
	—
	—
	3,328
	
	
	—
	
	—
	
	3,328

	—
	—
	
	—
	
	—
	
	—
	
	—
	
	—
	—
	
	—
	—
	
	—
	
	
	—
	
	
	17,923
	
	
	17,923

	— $
	—
	12,912,747
	$
	13
	
	6,510,732
	$
	6
	
	— $
	—
	— $
	—
	$ 116,600
	
	$
	(1)
	
	$
	(7,848)
	
	$
	108,770

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


[image: ][image: ][image: ][image: ][image: ][image: ][image: ]


See accompanying notes.
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	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	Operating activities
	
	
	
	
	
	
	
	

	Net income
	$
	22,358
	
	$
	5,971
	
	$
	17,923

	
	
	
	
	
	
	
	
	

	Loss from discontinued operations, net of income taxes
	
	3,072
	
	
	—
	
	—

	Adjustments to reconcile net income to net cash provided by operating activities:
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Depreciation and amortization
	
	6,142
	
	
	5,712
	
	
	5,824

	Accretion of bond discount
	
	—
	
	—
	
	(164)

	
	
	
	
	
	
	
	
	

	Amortization of debt issuance costs
	
	52
	
	
	376
	
	
	64

	Stock-based compensation
	
	1,370
	
	
	1,803
	
	
	3,339

	
	
	
	
	
	
	
	
	

	Deferred taxes
	
	(11,086)
	
	
	6,168
	
	
	(10,833)

	Loss on disposal of property and equipment
	
	19
	
	
	91
	
	
	191

	
	
	
	
	
	
	
	
	

	Impairment of intangible asset
	
	695
	
	
	—
	
	—

	Changes in operating assets and liabilities:
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Accounts receivable
	
	(4,043)
	
	
	(4,387)
	
	
	(2,784)

	Prepaid expenses and other assets
	
	(848)
	
	
	(1,622)
	
	
	(1,926)

	
	
	
	
	
	
	
	
	

	Deferred costs
	
	(975)
	
	
	(906)
	
	
	243

	Accounts payable
	
	243
	
	
	(2,429)
	
	
	(169)

	
	
	
	
	
	
	
	
	

	Accrued expenses and other liabilities
	
	(813)
	
	
	1,040
	
	
	4,826

	Deferred revenue and advanced billings
	
	510
	
	
	2,573
	
	
	6,019

	
	
	
	
	
	
	
	
	

	Deferred rent
	
	246
	
	
	233
	
	
	2,080

	Net cash provided by operating activities from continuing operations
	
	16,942
	
	
	14,623
	
	
	24,633

	
	
	
	
	
	
	
	
	

	Net cash used in operating activities from discontinued operations
	
	(11,788)
	
	
	—
	
	—

	Net cash provided by operating activities
	
	5,154
	
	
	14,623
	
	
	24,633

	
	
	
	
	
	
	
	
	

	Investing activities
	
	
	
	
	
	
	
	

	Purchase of property and equipment
	
	(3,831)
	
	
	(5,021)
	
	
	(12,419)

	
	
	
	
	
	
	
	
	

	Capitalized software development costs
	
	(2,230)
	
	
	(2,942)
	
	
	(2,028)

	Purchase of marketable securities
	
	—
	
	—
	
	(35,236)

	
	
	
	
	
	
	
	
	

	Maturities of marketable securities
	
	—
	
	—
	
	18,000

	Net cash used in investing activities from continuing operations
	
	(6,061)
	
	
	(7,963)
	
	
	(31,683)

	
	
	
	
	
	
	
	
	

	Net cash used in investing activities from discontinued operations
	
	(1,311)
	
	
	—
	
	—

	Net cash used in investing activities
	
	(7,372)
	
	
	(7,963)
	
	
	(31,683)

	
	
	
	
	
	
	
	
	

	Financing activities
	
	
	
	
	
	
	
	

	Borrowings on line of credit
	
	56,950
	
	
	4,000
	
	
	—

	
	
	
	
	
	
	
	
	

	Repayments on line of credit
	
	(68,950)
	
	
	(9,000)
	
	
	—

	Payments on capital leases
	
	(102)
	
	
	(73)
	
	
	(92)

	
	
	
	
	
	
	
	
	

	Borrowings on term loan
	
	40,000
	
	
	—
	
	—

	Repayments on term loan
	
	—
	
	(40,000)
	
	
	—

	
	
	
	
	
	
	
	
	

	Payment of debt issuance costs
	
	(554)
	
	
	(25)
	
	
	(25)

	Payment of costs related to the initial public offering
	
	—
	
	(5,385)
	
	
	(285)

	
	
	
	
	
	
	
	
	

	Proceeds from the initial public offering, net of underwriting discounts
	
	—
	
	74,400
	
	
	—

	Proceeds from issuances of common stock
	
	974
	
	
	174
	
	
	11,046

	
	
	
	
	
	
	
	
	

	Proceeds from exercises of warrants
	
	150
	
	
	91
	
	
	37

	Cash distribution to Republic
	
	(30,000)
	
	
	—
	
	—

	
	
	
	
	
	
	
	
	

	Net cash (used in) provided by financing activities
	
	(1,532)
	
	
	24,182
	
	
	10,681

	Net (decrease) increase in cash, cash equivalents, and restricted cash
	
	(3,750)
	
	
	30,842
	
	
	3,631
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	Cash, cash equivalents, and restricted cash, beginning of period
	
	10,778
	
	
	7,028
	
	
	37,870
	

	Cash, cash equivalents, and restricted cash, end of period
	$
	7,028
	
	$
	37,870
	
	$
	41,501
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Supplemental disclosure of cash flow information
	
	
	
	
	
	
	
	
	

	Cash paid during the year for interest
	$
	1,314
	
	$
	1,535
	
	$
	107
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Cash paid for taxes
	$
	6
	
	$
	855
	
	$
	155
	

	Supplemental disclosure of noncash investing and financing activities
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Non-cash distribution of net liabilities to Spin-Off
	$
	1,101
	
	$
	—
	
	$
	—
	

	Acquisition of equipment through capital leases
	
	
	
	
	
	
	
	
	

	
	$
	132
	
	$
	—
	$
	—
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	



See accompanying notes.
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Bandwidth Inc.

Notes to Consolidated Financial Statements

(In thousands, except share and per share amounts)



1. Organization and Description of Business

Bandwidth Inc. (together with its subsidiaries, “Bandwidth” or the “Company”) was founded in July 2000 and incorporated in Delaware on March 29, 2001. The Company’s headquarters are located in Raleigh, North Carolina. The Company is a cloud-based, software-powered communications platform-as-a-service (“CPaaS”) provider that enables enterprises to create, scale and operate voice or text communications services across any mobile application or connected device.

The Company has two operating and reportable segments, CPaaS and Other. CPaaS revenue is derived from usage and monthly services fees charged for usage of Voice, Messaging, 911 and Phone Numbers solutions through the Company’s proprietary CPaaS software application programming interfaces. Other revenue consists of fees charged for services provided such as: SIP trunking, data resale, and a hosted Voice-over Internet Protocol (“VoIP”). The Other segment also includes revenue from traffic generated by other carriers, SMS registration fees and other miscellaneous product lines.

Initial Public Offering

On November 9, 2017, the Company’s Registration Statement on Form S-1 relating to the initial public offering (“IPO”) of its Class A common stock was declared effective by the SEC. Immediately prior to the closing of the IPO, the Company’s certificate of incorporation was amended such that (i) each share of the Company’s then-outstanding Class A voting common stock (“Old Class A common stock”) was reclassified as one share of Class B voting common stock (“Class B common stock”), which has ten votes per share, (ii) each share of the Company’s then-outstanding Class B non-voting common stock (“Old Class B common stock”) was reclassified as one share of Class A voting common stock (“Class A common stock”), which has one vote per share and (iii) options and warrants exercisable into the Company’s Old Class A common stock and Old Class B common stock became exercisable into Class B common stock and Class A common stock, respectively. In addition, immediately prior to pricing of the IPO, all shares of the Company’s then-outstanding Series A redeemable convertible preferred stock were converted into Old Class A common stock, which then converted into Class B common stock. In connection with the Company’s IPO, 4,000,000 shares of the Company’s Class A common stock were sold at an initial public offering price of $20.00 per share for proceeds of approximately $74,400, net of underwriting discounts and commissions of $5,600. On November 14, 2017, the outstanding term loan of $38,500 was paid in full with proceeds from the IPO.


2. Summary of Significant Accounting Policies Basis of Presentation

The consolidated financial statements and accompanying notes were prepared in accordance with accounting principles generally accepted in the United States of America (“U.S. GAAP”).

Reclassification

The Company reclassified certain prior year amounts to conform to the current year presentation. These reclassifications had no impact on the previously reported total assets, liabilities, stockholder’s deficit or net income.
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Principles of Consolidation

The consolidated financial statements include the accounts of Bandwidth Inc. and its wholly owned subsidiaries. All intercompany accounts and transactions have been eliminated in consolidation.

Use of Estimates

The preparation of the Company’s consolidated financial statements in conformity with GAAP requires the Company to make estimates and judgments that affect the amounts reported in these financial statements and accompanying notes. Although the Company believes that the estimates it uses are reasonable, due to the inherent uncertainty involved in making these estimates, actual results reported in future periods could differ from those estimates. These estimates in the consolidated financial statements include, but are not limited to, allowance for doubtful accounts, recoverability of long lived and intangible assets, customer relationship period, valuation allowances on tax assets, certain accrued expenses, and contingencies.

Revenue Recognition

Revenue consists primarily of the sale of communications services offered through API software solutions to large enterprise, as well as small and medium-sized business, customers and are generally derived from usage and monthly service fees for both the CPaaS and Other segments. Usage revenue includes voice communication (primarily driven by inbound minutes, outbound minutes, toll-free minutes) and messaging communication (driven by the number of messages) that traverse the platform and network. Revenue for these services is recognized in the period the usage occurs. Monthly service fees include the provision and management of phone numbers and emergency services access, which is recognized as the service is provided. In addition, the Company earns Carrier Access Billings (“CABS”) revenue by allowing interconnected telecommunication carriers to pass traffic through its network and, as such the Company is the principal in delivering communication services to such carriers. Revenue for these services is recognized in the period the usage occurs.

When required as part of providing service, revenues and associated expenses related to nonrefundable, upfront service activation and setup fees are deferred and recognized over the longer of the associated service contract period or estimated customer life.

Revenue recognition commences when all of the following criteria are met (i) persuasive evidence of an arrangement exists; (ii) delivery has occurred; (iii) the fee is fixed or determinable; and (iv) collection is probable. Customers generally enter into arrangements that are typically two to three years in length.

Cost of Revenue

CPaaS cost of revenue consists primarily of fees paid to other network service providers from whom the Company buys services such as minutes of use, phone numbers, messages, porting of customer numbers, and network circuits. Cost of revenue also contains costs related to the support of the network, web services and cloud infrastructure, capacity planning and management, rent for network facilities, software licenses, hardware and software maintenance fees, and network engineering services. Personnel costs (including non-cash stock-based compensation expenses) associated with personnel who are responsible for the delivery of services, operation and maintenance of the communications network, customer support, as well as, third party support agreements, and depreciation are also recorded as cost of revenue.

Other cost of revenue consists of amortization of capital software development costs related to platform applications supporting non-CPaaS services including circuit costs paid to third party providers, internet connectivity expenses, minutes of use, contractors, regulatory fees and surcharges, depreciation, and software and hardware maintenance fees.
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Operating Expenses

Research and Development

R&D expenses consist primarily of personnel costs (including non-cash stock-based compensation expenses), outsourced software development and engineering services and cloud infrastructure fees for staging and development outsourced engineering services.

Sales and Marketing

Sales and marketing expenses consist primarily of personnel costs, including commissions for sales employees and non-cash stock-based compensation expenses. Sales and marketing expenses also include expenditures related to advertising, marketing, brand awareness activities, sales support and professional services fees.

General and Administrative

General and administrative expenses consist primarily of personnel costs for support personnel and executives in accounting, finance, legal, information services, human resources and administrative functions. General and administrative expenses also include costs related to product management and reporting, data services, customer billing and collection functions, and other professional services fees, credit card processing fees, rent associated with the Company’s headquarters in Raleigh, North Carolina, depreciation and amortization.

Cash and Cash Equivalents

The Company classifies all highly liquid investments with stated maturities of three months or less from date of purchase as cash equivalents and all highly liquid investments with stated maturities of greater than three months from the date of purchase as current marketable securities. The Company has a policy of making investments only with commercial institutions that have at least an investment grade credit rating. The Company invests its cash primarily in government securities and obligations, corporate debt securities, money market funds and reverse repurchase agreements (“RRAs”). RRAs are collateralized by deposits in the form of Government Securities and Obligations for an amount not less than 102% of their value. The Company does not record an asset or liability as the Company is not permitted to sell or repledge the associated collateral. The Company has a policy that the collateral has at least an “A” (or equivalent) credit rating. The Company utilizes a third party custodian to manage the exchange of funds and ensure that collateral received is maintained at 102% of the value of the RRAs on a daily basis. RRAs with stated maturities of greater than three months from the date of purchase are classified as marketable securities.
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Restricted Cash

The following table provides a reconciliation of cash, cash equivalents, and restricted cash reported within the consolidated balance sheets that sum to the total of the same such amounts shown in the consolidated statements of cash flows:

	
	
	
	
	As of December 31,
	
	

	
	
	
	
	
	
	
	
	

	
	2016
	
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	Cash and cash equivalents
	$
	6,788
	
	$
	37,627
	
	$
	41,261

	Restricted cash
	
	240
	
	
	243
	
	
	240

	
	
	
	
	
	
	
	
	

	Total cash, cash equivalents, and restricted cash shown in the statements of cash flows
	$
	7,028
	
	$
	37,870
	
	$
	41,501

	
	
	
	
	
	
	
	
	



Restricted cash is for Automated Clearing House (“ACH”) availability, customer deposits and for credit card security. The Company has classified this asset as a long-term asset in order to match the expected period of restriction and is included in Other long-term assets in the consolidated balance sheets.

Accounts Receivable and Allowance for Doubtful Accounts

Accounts receivable are stated at realizable value, net of an allowance for doubtful accounts. The allowance for doubtful accounts is based on management’s assessment of the collectability of its customer accounts. The Company regularly reviews the composition of the accounts receivable aging, historical bad debts, changes in payment patterns, customer creditworthiness and current economic trends. If the financial condition of customers were to deteriorate, resulting in their inability to make required payments, additional provisions for doubtful accounts would be required and would increase bad debt expense. Management has evaluated the collectability of trade accounts receivable and determined that allowances of approximately $32,463 and $906 for uncollectible accounts and customer balances that are disputed were required as of December 31, 2017 and 2018, respectively. The allowance for doubtful accounts as of December 31, 2017 primarily relates to billings for CABS services where collectability was deemed not probable due to prior period customer disputes. Refer to Note 5, “Financial Statement Components,” for a rollforward of the components of the allowance for doubtful accounts as of December 31, 2017 and 2018, and for discussion of the settlement agreement that was entered into in 2018 that resolved the ongoing dispute and litigation with MCI Communications Services, Inc. d/b/a Verizon Business and Verizon Select Services, Inc. (collectively, “Verizon”), which is a CABS customer of the Company.

The Company includes unbilled receivables in its accounts receivable balance. Generally, these receivables represent services provided to customers, which will be billed in the next billing cycle. All amounts are considered collectible and billable. As of December 31, 2017 and 2018, unbilled receivables were $8,653 and $11,174, respectively.

Concentration of Credit Risk

Financial instruments that are exposed to concentration of credit risk consist primarily of cash and cash equivalents, marketable securities and trade accounts receivable. Cash deposits may be in excess of insured limits. The Company believes that the financial institutions that hold its cash deposits are financially sound and, accordingly, minimal credit risk exists with respect to these balances.



91

Table of Contents

Notes to Consolidated Financial Statements (continued)

(In thousands, except share and per share amounts)


With regard to customers, credit evaluation and account monitoring procedures are used to minimize the risk of loss. The Company believes that no additional credit risk beyond amounts provided for by the allowance for doubtful accounts are inherent in accounts receivable. As of December 31, 2017, one customer represented approximately 13% of the Company’s accounts receivable, net of allowance for doubtful accounts. As of December 31, 2018, one customer represented approximately 18% of the Company’s accounts receivable, net of allowance for doubtful accounts.

For the years ended December 31, 2016, 2017 and 2018, no individual customer represented more than 10% of the Company’s total revenue.

Property and Equipment, net

Property and equipment, net is stated at cost, less accumulated depreciation and amortization. Depreciation and amortization is calculated on a straight-line basis over the estimated useful lives of those assets as follows:


Computer hardware and software



2 to 5 years


Internal-use software development costs


3 years


Furniture and fixtures


2 to 7 years


Leasehold improvements


Shorter of the estimated lease term or useful life



Maintenance and repairs are charged to expense as incurred.


Deferred Costs

The Company defers certain direct and incremental upfront costs related to the generation of a revenue stream or obtaining a new customer agreement. These costs include installment fees, activation and other telecommunication fees. The Company capitalizes these costs and amortizes them over the longer of the term of the customer contracts or the estimated customer life, which is approximately three years.

Software Development Costs

The Company capitalizes qualifying internal-use software development costs that are incurred during the application development stage. Capitalization of costs begins when two criteria are met: (i) the preliminary project stage is completed and (ii) it is probable that the software will be completed and used for its intended function. Capitalization ceases when the software is substantially complete and ready for its intended use, including the completion of all significant testing. The Company also capitalizes costs related to specific upgrades and enhancements when the expenditures will result in additional functionality and expenses costs incurred for maintenance and minor upgrades and enhancements. Costs related to preliminary project activities and post-implementation operating activities are expensed as incurred.

Capitalized costs of platform and other software applications are included in property and equipment. These costs are amortized over the estimated useful life of the software on a straight-line basis over three years. Management evaluates the useful life of these assets on an annual basis and tests for impairment whenever events or changes in circumstances occur that could impact the recoverability of these assets.

Debt Issuance Costs

The Company incurred debt issuance costs associated with obtaining and entering into a five-year Credit and Security Agreement in November 2016, which includes a revolving credit facility and a term loan. These costs include non-refundable structuring fees, commitment fees, up-front fees and syndication expenses, which have been
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deferred and are being amortized based on the effective interest method over the term of the Credit and Security Agreement. The debt issuance costs associated with the revolving credit facility are recorded as a deferred cost in the accompanying consolidated balance sheets. The unamortized debt issuance costs, which are included in prepaid expenses and other current assets in the accompanying consolidated balance sheets, were $175 and $136 as of December 31, 2017 and 2018, respectively. Debt issuance costs associated with the term loan were recognized as an adjustment of the yield of the loan and were reflected as a reduction of the long-term debt balance. On November 14, 2017, the term loan was paid in full and $260 of unamortized debt issuance costs were recorded as interest expense. As of December 31, 2017 and 2018, unamortized debt issuance costs were $0.

Goodwill

The Company reviews goodwill and indefinite-lived intangible assets at least annually, as of December 31, for possible impairment. Goodwill and indefinite-lived intangible assets are reviewed for possible impairment at an interim date if an event occurs or circumstances change that would more likely than not reduce the fair value of the reporting unit or indefinite-lived intangible asset below its carrying value. The Company tests goodwill at the reporting unit level and has determined that it has two-reporting units, CPaaS and Other. All Goodwill is allocated to the CPaaS reporting unit. Management may first evaluate qualitative factors to assess if it is more likely than not that the fair value of a reporting unit is less than its carrying amount and to determine if a two-step impairment test is necessary. Management may choose to proceed directly to the two-step evaluation, bypassing the initial qualitative assessment. The first step of the impairment test involves comparing the fair value of the reporting unit to its net book value, including goodwill. If the carrying value exceeds its fair value, then the Company would perform the second step of the goodwill impairment test to determine the amount of the impairment loss. The impairment loss would be calculated by comparing the implied fair value of the goodwill to its carrying value. In calculating the implied fair value of goodwill, the fair value of the entity would be allocated to all of the other assets and liabilities based on their fair values. The excess of the fair value of the entity over the amount assigned to other assets and liabilities is the implied fair value of goodwill. An impairment loss would be recognized when the carrying amount of goodwill exceeds its implied fair value.

The Company makes assumptions regarding estimated future cash flows, discount rates, long-term growth rates and market values to determine each reporting unit’s and indefinite-lived intangible asset’s estimated fair value. If these estimates or related assumptions change in the future, the Company may be required to record an impairment charge. As of December 31, 2017 and 2018, the Company has recorded goodwill of $6,867. No goodwill impairment charges were recorded for the years ended December 31, 2016, 2017 and 2018.

Impairment of Long-Lived Assets

The Company evaluates long-lived assets, including property and equipment and definite lived intangible assets, for impairment whenever events or changes in circumstances indicate that the carrying amount of an asset may not be recoverable. Recoverability of assets held and used is measured by a comparison of the carrying amount of an asset or an asset group to estimated undiscounted future net cash flows expected to be generated by the asset or asset group. If such evaluation indicates that the carrying amount of the asset or the asset group is not recoverable, any impairment loss would be equal to the amount the carrying value exceeds the fair value.

Advertising Costs

The Company expenses advertising costs as incurred. Advertising costs totaled $197, $464 and $953 for the years ended December 31, 2016, 2017 and 2018, respectively, which are included in sales and marketing expenses in the accompanying consolidated statements of operations.
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Commissions

Commissions consist of variable compensation earned by sales personnel and third-party resellers. Sales commissions associated with the acquisition of a new customer contract are paid over time, based on monthly revenues, and are recognized as sales and marketing expense in the period incurred.

Stock-Based Compensation

The Company accounts for stock-based compensation expense related to all stock-based awards based on the fair value of the award on the grant date. Stock-based compensation expense is recognized on a straight-line basis over the requisite service period, which is generally four years. The fair value of the restricted stock units is determined using the fair value of the Company’s Class A common stock on the date of grant. The Company uses the Black-Scholes option pricing model, net of estimated forfeitures, to measure the fair value of its stock options.

The Black-Scholes option pricing model requires the use of objective and subjective assumptions, which determine the fair-value of stock-based awards. These assumptions include:

· Fair value of our common stock. Prior to the Company’s IPO, the fair value of the shares of the Company’s common stock underlying stock options has historically been established by the board of directors. Numerous objective and subjective factors that were considered included, but were not limited to, the following: i) contemporaneous independent, third-party valuations of the Company’s common stock; ii) the rights, preferences and privileges of the Company’s redeemable convertible preferred stock relative to those of the Company’s common stock; iii) the Company’s results of operations, financial position and capital resources; iv) current business conditions and projections; v) the lack of marketability of the Company’s common stock; vi) the hiring of key personnel and the experience of the Company’s management; vi) the introduction of new products; vii) the risk inherent in the development and expansion of the Company’s products; viii) the fact that the option grants involve illiquid securities in a private company; ix) the likelihood of achieving a liquidity event, such as an initial public offering or a sale of the Company, given the prevailing market conditions; x) industry trends and competitive environment; and xi) overall economic indicators, including gross domestic product, employment, inflation and interest rates. After the IPO, the Company uses the market closing price of its Class A common stock as reported on the NASDAQ Global Select Market for the fair value.

· Expected term. The expected term was estimated using the simplified method allowed under SEC guidance as the Company does not have sufficient historical data to use any other method to estimate the expected term.

· Expected volatility. The expected volatility is derived from an average of the historical volatilities of the common stock of several entities with characteristics similar to those of the Company, such as the size, and operational and economic similarities to its principle business operations. The Company uses this method because it has limited information on the volatility of its common stock.

· Risk-free interest rate. The risk-free interest rate is based on the yields of U.S. Treasury securities with maturities similar to the expected term of the options for each option group as of the grant date.

· Expected dividends. The expected dividend is assumed to be zero as the Company has never paid dividends and has no current plans to pay any dividends on its common stock.

The Company has elected to estimate expected forfeitures, and, as such, the Company must also determine a forfeiture rate to calculate the stock-based compensation for awards. Through December 31, 2018, the Company recognized compensation for only the portion of options expected to vest using an estimated forfeiture rate that was
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derived from historical employee termination behavior. If any of the assumptions used in the Black-Scholes option pricing model change, stock-based compensation for future options may differ materially compared to that associated with previous grants.

Income Taxes

The Company accounts for income taxes under the asset and liability method. Under this method, deferred tax assets and liabilities are determined based on temporary differences between the financial statement and tax basis of assets and liabilities using enacted tax rates. The Company recognizes the effect of a change in tax rates on deferred tax assets and liabilities in the period that includes the enactment date.

The Company reduces the measurement of a deferred tax asset, if necessary, by a valuation allowance if it is more likely than not that it will not realize some or all the deferred tax asset. Quarterly, the Company reviews the deferred tax assets for recoverability based on historical taxable income, projected future taxable income, the expected timing of the reversals of existing temporary differences and the implementation of prudent and feasible tax planning strategies. The evaluation of the recoverability of deferred tax assets requires judgment in assessing future profitability. Should there be a change in the ability to recover deferred tax assets, the Company’s income tax provision would increase or decrease in the period in which the assessment is changed.

The Company accounts for uncertain tax positions by recognizing the financial statement effects of a tax position only when, based upon technical merits, it is more likely than not that the position will be sustained upon examination. The tax benefit recognized is measured as the largest amount of benefit determined on a cumulative probability basis that the Company believes is more likely than not to be realized upon ultimate settlement of the position. The Company recognizes potential accrued interest and penalties associated with unrecognized tax positions in income tax expense.

Operating Segments

Operating segments are defined as components of an enterprise for which separate financial information is available and evaluated regularly by the chief operating decision maker (“CODM”) in deciding how to make operating decisions, allocate resources and in assessing performance. The Company has two operating segments, CPaaS and Other, which are deemed to be reportable segments. The Company’s CODM is its Chief Executive Officer. The CODM evaluates the performance of the Company’s operating segments primarily based on revenue and gross profit. The Company does not analyze discrete segment balance sheet information related to long-term assets, all of which are located in the United States. All other financial information is evaluated on a consolidated basis.

Earnings per Share

Basic earnings per share attributable to common stockholders is calculated by dividing the net income attributable to common stockholders by the weighted-average number of shares of common stock outstanding for the period.

Diluted net income per share is calculated by giving effect to all potentially dilutive common stock when determining the weighted-average number of common shares outstanding. For purposes of the diluted net income (loss) per share calculation, options and warrants to purchase common stock and redeemable convertible preferred stock are considered to be potential common stock.

Historically, the Company issued securities other than common stock that participate in dividends (“Participating Securities”), and therefore utilizes the two-class method to calculate net income per share. These Participating Securities include the Series A redeemable convertible preferred stock. The two-class method requires


95

Table of Contents

Notes to Consolidated Financial Statements (continued)

(In thousands, except share and per share amounts)


a portion of net income to be allocated to the Participating Securities to determine the net income attributable to common stockholders. Net income attributable to the common stockholders is equal to the net income less dividends paid on preferred stock with any remaining earnings allocated in accordance with the bylaws between the outstanding common and redeemable convertible preferred stock as of the end of each period. On November 9, 2017, the Participating Securities were converted into shares of Old Class A common stock, which converted to Class B common stock immediately prior to the IPO.

Emerging Growth Company Status

The Company is an “emerging growth company” as defined in the Jumpstart Our Business Startups Act (“JOBS Act”). The JOBS Act provides that an emerging growth company can take advantage of an extended transition period for complying with new or revised accounting standards. Thus, an emerging growth company can delay the adoption of certain accounting standards until those standards would otherwise apply to private companies. The Company has elected to avail itself of this extended transition period and, as a result, it will not adopt new or revised accounting standards on the relevant dates on which adoption of such standards is required for other public companies.

Recently Adopted Accounting Standards

In May 2017, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) 2017-09, Compensation-Stock Compensation (Topic 718), Scope of Modification Accounting, which amends the scope of modification accounting for share-based payment arrangements. The ASU provides guidance on the types of changes to terms or conditions of share-based payment awards to which an entity would be required to apply modification accounting under ASC 718, Compensation-Stock Compensation. ASU 2017-09 was effective for fiscal years and interim periods within those years beginning after December 15, 2017. The adoption of this standard did not have a material impact on the Company’s financial statements.

In January 2017, the FASB issued ASU 2017-01, Business Combinations (Topic 805) Clarifying the Definition of a Business, which amends the guidance of FASB Accounting Standards Codification Topic 805, “Business Combinations,” adding guidance to assist entities with evaluating whether transactions should be accounted for as acquisitions or disposals of assets or businesses. The definition of a business affects many areas of accounting including acquisitions, disposals, goodwill, and consolidation. This guidance was effective for annual and interim periods beginning after December 15, 2017. The impact from the adoption of this standard is dependent upon future transactions.

In November 2016, the FASB issued ASU 2016-18, Statement of Cash Flows (Topic 230), Restricted Cash, which requires a statement of cash flows to explain the change during the period in the total of cash, cash equivalents and amounts generally described as restricted cash and restricted cash equivalents when reconciling the beginning-of-period and end-of-period total amounts shown on the statement of cash flows. ASU 2016-18 was effective for fiscal years and interim periods within those fiscal years beginning after December 15, 2017. The adoption of this standard did not have a material impact on the Company’s financial statements.

In August 2016, the FASB issued ASU 2016-15, Statement of Cash Flows (Topic 230), Classification of Certain Cash Receipts and Cash Payments, which clarifies how entities should classify certain cash receipts and cash payments on the statement of cash flows. The guidance also clarifies how the predominance principle should be applied when cash receipts and cash payments have aspects of more than one class of cash flows. ASU 2016-15 was effective for fiscal years beginning after December 15, 2017 and interim periods within those fiscal years. The Company adopted this standard retrospectively and it had no material impact on the Company’s financial statements.
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Recent Accounting Pronouncements Not Yet Adopted

In October 2018, the FASB issued ASU 2018-17, Consolidation (Topic 810), Targeted Improvements to Related Party Guidance for Variable Interest Entities, which addresses the cost and complexity of financial reporting associated with consolidation of variable interest entities (“VIE”). ASU 2018-17 is effective for fiscal years beginning after December 15, 2019, and interim periods within those fiscal years, with early adoption permitted. The new guidance must be applied on a retrospective basis as a cumulative-effect adjustment as of the date of adoption. Management does not expect the adoption of this guidance to have a significant impact on the Company’s financial statements.

In August 2018, the FASB issued ASU 2018-13, Fair Value Measurement (Topic 820): Disclosure Framework – Changes to the

Disclosure Requirements for Fair Value Measurement, which eliminates certain disclosure requirements for fair value measurements for all entities, requires public entities to disclose certain new information and modifies some disclosure requirements. This ASU is effective for all entities for fiscal years beginning after December 15, 2019 and for interim periods within those fiscal years, and early adoption is permitted. An entity is permitted to early adopt either the entire standard or only the provisions that eliminate or modify requirements. The Company is evaluating the effect of adopting this new accounting guidance, but does not expect adoption will have a material impact on the Company’s financial statements.

In February 2018, the FASB issued ASU 2018-02, Income Statement-Reporting Comprehensive Income (Topic 220): Reclassification of Certain Tax Effects from Accumulated Other Comprehensive Income, which addresses the income tax effects of items in accumulated other comprehensive income (“AOCI”) which were originally recognized in other comprehensive income, rather than in income from continuing operations. Specifically, it permits a reclassification from AOCI to retained earnings for the adjustment of deferred taxes due to the reduction of the historical corporate income tax rate to the newly enacted corporate income tax rate resulting from the U.S. tax law changes enacted in December 2017. This ASU is effective for fiscal years beginning after December 15, 2018, and interim periods within those fiscal years, with early adoption permitted. The new guidance must be applied either on a prospective basis in the period of adoption or retrospectively to each period (or periods) in which the effect of the change in the U.S. federal corporate income tax rate in the U.S. tax law changes are recognized. The Company is evaluating the effect of adopting this new accounting guidance, but does not expect adoption will have a material impact on the Company’s financial statements.

In January 2017, the FASB issued ASU 2017-04, Simplifying the Test for Goodwill Impairment, which simplifies the accounting for goodwill impairment. The ASU requires impairment charges to be based on the first step in today’s two-step impairment test. ASU 2017-04 is effective for annual and interim impairment tests performed in periods beginning after December 15, 2021, and early adoption is permitted. Management does not expect the adoption of this guidance to have a significant impact on the Company’s financial statements.

In February 2016, the FASB issued ASU 2016-02, Leases. The standard will affect all entities that lease assets and will require lessees to recognize a lease liability and a right-of-use asset for all leases (except for short- term leases that have a duration of less than one year) as of the date on which the lessor makes the underlying asset available to the lessee. For lessors, accounting for leases is substantially the same as in prior periods. In July 2018, the FASB issued ASU 2018-10, Codification Improvements to Topic 842, Leases, to clarify how to apply certain aspects of the new leases standard. In July 2018, the FASB also issued ASU 2018-11, Leases (Topic 842): Targeted Improvements, to give entities another option for transition and to provide lessors with a practical expedient to reduce the cost and complexity of implementing the new standard. The transition option allows entities to not apply the new leases standard in the comparative periods they present in their financial statements in the year of adoption. ASU 2016-02 is effective for emerging growth companies following private company adoption dates in fiscal years beginning after December 15, 2019, and interim periods within annual periods beginning after December 15, 2020, and early adoption is permitted. For leases existing at, or entered into after, the beginning of the earliest comparative period presented in the financial statements, lessees and lessors must apply a modified retrospective transition
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approach. While the Company expects the adoption of this standard to result in an increase to the reported assets and liabilities, it has not yet determined the full impact the adoption of this standard will have on its financial statements and related disclosures.

In May 2014, the FASB issued ASU 2014-09, “Revenue from Contracts with Customers.” This new guidance will replace most existing GAAP guidance on this topic. The new revenue recognition standard provides a unified model to determine when and how revenue is recognized. The core principle is that a company should recognize revenue to depict the transfer of promised goods or services to customers in an amount that reflects the consideration for which the entity expects to be entitled in exchange for those goods or services. In August 2015, the FASB issued ASU 2015-14 “Revenue from Contracts with Customers: Deferral of the effective date,” which deferred by one year the effective date for the new revenue reporting standard for entities reporting under GAAP. In accordance with the deferral, this guidance will be effective for the Company beginning in the year ended December 31, 2019. This guidance can be applied either retrospectively to each period presented or as a cumulative effect adjustment as of the date of adoption. In December 2016, the FASB issued ASU 2016-20, “Revenue from Contracts with Customers, Technical Corrections and Improvements to Topic 606,” which made 12 additional technical corrections and improvements to the new revenue standard. In March 2016, the FASB issued ASU 2016-08, “Revenue from Contracts with Customers, Principal versus Agent Considerations (Reporting Revenue Gross versus Net)” clarifying the implementation guidance on principal versus agent considerations. Specifically, an entity is required to determine whether the nature of a promise is to provide the specified good or service itself (that is, the entity is a principal) or to arrange for the good or service to be provided to the customer by the other party (that is, the entity is an agent). The determination influences the timing and amount of revenue recognition. In April 2016, the FASB issued ASU 2016-10, “Revenue from Contracts with Customers, Identifying Performance Obligations and Licensing”, clarifying the implementation guidance on identifying performance obligations and licensing. Specifically, the amendments reduce the cost and complexity of identifying promised goods or services and improve the guidance for determining whether promises are separately identifiable. The amendments also provide implementation guidance on accounting for an entity’s promise to grant a license. In May 2016, the FASB issued ASU 2016-12, “Revenue from Contracts with Customers, Narrow-Scope Improvements and Practical Expedients,” clarifying guidance on assessing collectability, presentation of sales taxes, noncash consideration, completed contracts and contract modifications. The effective date and transition requirements for ASU 2016-20, ASU 2016-08 and ASU 2016-10 are the same as the effective date and transition requirements for ASU 2014-09, which will be effective for the year ended December 31, 2019. The Company has elected to early adopt this guidance on January 1, 2019.

The Company has selected the modified retrospective transition method of adoption and is in the process of completing its evaluation of the potential impacts of the new standard on its consolidated financial statements and disclosures.

The Company does not expect there will be material changes to its revenue recognition. The Company expects that its revenue will continue to be recognized based on the usage by its customers, in the period the traffic traverses the Company’s network. Based on the Company’s evaluation to date, it expects the revenue related impact will not be material to the Company's consolidated financial statements.

Based on the Company’s analysis of incremental contract acquisition costs, the Company does not expect any material changes to its accounting for sales commissions, which are currently expensed. The Company pays commissions over time and a corresponding requisite substantive service condition exists for the employee to receive the commission. The Company determined that the timing of the commission payments and the underlying service performed by the employee were commensurate.

3. Discontinued Operations

On April 20, 2015, the Company created a wholly owned subsidiary, Republic Wireless, Inc. (“Republic”), which was incorporated in Delaware. On November 30, 2016, the Company completed a pro-rata distribution of the common stock of Republic to its stockholders of record as of the close of business (the “Spin-Off”). Each of its
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stockholders received one share of Republic common stock for each share of Bandwidth common or redeemable convertible preferred stock held as of the close of business on November 30, 2016. Accordingly, the results of operations, financial condition and cash flows of Republic have been presented as discontinued operations for all periods presented in the accompanying consolidated financial statements.

In addition, the Company distributed $30,000 in cash to Republic in connection with the Spin-Off. Accordingly, the net assets distributed to the stockholders in connection with the Spin-Off was $28,899. Bandwidth has not otherwise provided nor does it intend to provide financial support to Republic.

Given the nature of the Spin-Off transaction, the equity holders of Bandwidth are comprised of substantially the same individuals and entities that are the equity owners of Republic. The Company determined the equity owners of Republic are related parties of Bandwidth. As described in Note 15, the Company has certain involvement with Republic via ongoing services arrangements, with these ongoing services arrangements creating a variable interest in Republic. The Company assessed the relationship with Republic under guidance for variable interest entities, and because investors in Republic have disproportionate voting rights, the Company concluded that Republic is a VIE.

Republic is a provider of Wi-Fi centric mobile services directly to retail consumers. Bandwidth determined it is not the primary beneficiary of Republic, as Bandwidth and its related parties do not individually have power to direct the activities that most significantly impact Republic’s economic performance and power is not shared. Bandwidth’s involvement with Republic involves providing certain support services through the Transition Services Agreement, which does not give it power over key activities. Key activities are directed by the Board of Directors Republic, which require majority approval. Bandwidth does not have direct representation on the Board of Republic and is not able to exert power over its key activities. Bandwidth does not have an implicit variable interest in Republic. Republic is financed primarily through the cash distribution in connection with the Spin-off and its own ongoing operations.

The Company’s maximum exposure to loss relating to this variable interest entity is limited to amounts due under the service agreements between Bandwidth and Republic as described in Notes 12, “Commitments and Contingencies” and 15, “Related Parties”.

The Spin-Off represented a strategic shift to Bandwidth’s business. The Company believes that for US Federal income tax purposes, the Spin-Off will qualify as tax-free for Republic, Bandwidth and its stockholders. The Company entered into a tax sharing agreement with Republic that governs rights and obligations after the Spin-Off regarding income taxes and other taxes, including tax liabilities and benefits, attributes, returns and contests.

The table below provides the operating results of the discontinued operations through the date of the Spin-Off for the year ended

December 31, 2016:

	
	
	Year ended

	
	
	December 31, 2016

	
	
	

	Revenue
	$
	83,156

	Direct costs of network services and equipment
	
	(61,582)

	
	
	

	Operating expense
	
	(25,502)

	Depreciation and interest
	
	(949)

	
	
	

	Income tax benefit
	
	1,805

	Loss from discontinued operations
	$
	(3,072)
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4. Fair Value of Financial Instruments

The carrying amounts of cash and cash equivalents, marketable securities, accounts receivable, accounts payable and accrued expenses approximate fair value as of December 31, 2017 and 2018 because of the relatively short duration of these instruments. Marketable securities consist of U.S. treasury securities not otherwise classified as cash equivalents. All marketable securities are considered to be available-for-sale and are recorded at their estimated fair values. Unrealized gains and losses for available-for-sale securities are recorded in other comprehensive loss.

The Company uses a three-tier fair value hierarchy to classify and disclose all assets and liabilities measured at fair value on a recurring basis, as well as assets and liabilities measured at fair value on a non-recurring basis, in periods subsequent to their initial measurement. The hierarchy requires use of observable inputs when available, and to minimize the use of unobservable inputs when determining fair value. The three tiers are defined as follows:

· Level 1. Observable inputs based on unadjusted quoted prices in active markets for identical assets or liabilities;

· Level 2. Inputs, other than quoted prices in active markets, that are observable either directly or indirectly; and
· Level 3. Unobservable inputs for which there is little or no market data, which requires the Company to develop its own assumptions.

The Company evaluated its financial assets and liabilities subject to fair value measurements on a recurring basis to determine the appropriate level in which to classify them for each reporting period. The following table summarizes the assets measured at fair value as of December 31, 2017 and 2018:

	
	
	Fair value measurements on a recurring basis
	

	
	
	
	
	
	December 31, 2017
	
	

	
	
	
	
	
	
	
	
	

	
	
	Level 1
	
	Level 2
	
	Level 3
	
	Total

	
	
	
	
	
	
	
	
	
	
	
	

	Financial assets:
	
	
	
	
	
	
	
	
	
	
	

	Money market account (included in cash and cash equivalents
	$
	28,015
	
	$
	—
	$
	—
	$
	28,015

	
	
	
	
	
	
	
	
	
	
	
	

	Total financial assets
	$
	28,015
	
	$
	—
	$
	—
	$
	28,015

	
	
	
	
	
	
	
	
	
	
	
	



There were no marketable securities as of December 31, 2017.

	
	
	Amortized
	
	
	
	
	
	
	
	Fair value measurements on a recurring basis
	

	
	
	cost or
	
	
	
	
	
	
	
	
	
	
	December 31, 2018
	
	
	
	
	

	
	
	carrying
	
	Unrealized
	
	Unrealized
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	value
	
	gains
	
	losses
	
	Level 1
	
	Level 2
	Level 3
	
	
	
	Total
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Financial assets:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Cash and cash equivalents:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Money market account
	$
	8,194
	
	$
	—
	$
	—
	$
	8,194
	
	$
	—
	$
	—
	$
	8,194
	

	U.S. Reverse repurchase
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	agreements
	
	26,000
	
	
	—
	
	—
	
	—
	
	26,000
	
	
	—
	
	26,000
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total included in cash and cash
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	equivalents
	
	34,194
	
	
	—
	
	—
	
	8,194
	
	
	26,000
	
	
	—
	
	34,194
	

	Marketable securities:
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	U.S. treasury securities
	
	17,402
	
	
	—
	
	(2)
	
	
	17,400
	
	
	
	
	
	—
	
	17,400
	

	Total marketable securities
	
	17,402
	
	
	—
	
	
	(2)
	
	
	17,400
	
	
	—
	
	
	—
	
	
	17,400
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total financial assets
	$
	51,596
	
	$
	—
	$
	(2)
	
	$
	25,594
	
	$
	26,000
	
	$
	—
	$
	51,594
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The Company classifies its marketable securities as current assets as they are available for current operating needs. The following table summarizes the contractual maturities of marketable securities as of December 31, 2018:

	
	
	
	
	
	Aggregate fair

	
	
	Amortized cost
	
	value

	
	
	
	
	
	

	Financial assets:
	
	
	
	
	

	Less than one year
	$
	17,402
	
	$
	17,400

	
	
	
	
	
	

	Total
	$
	17,402
	
	$
	17,400

	
	
	
	
	
	



The Company monitors the availability of observable market data to assess the appropriate classification of financial instruments within the fair value hierarchy. Changes in economic conditions or model-based valuation techniques may require the transfer of financial instruments from one fair value level to another. In such instances, the transfer is reported at the beginning of the reporting period. There were no transfers between Levels 1, 2 or 3 during the years ended December 31, 2017 and 2018.

The money market account is included in cash and cash equivalents in the consolidated balance sheets as of December 31, 2017 and

2018.

For fixed income securities that had unrealized losses as of December 31, 2018, the Company determined that no other-than-temporary impairment existed. As of December 31, 2018, all securities in an unrealized loss position have been in an unrealized loss position for less than one year. During the years ended December 31, 2017 and 2018, there were $0 and $18,000, respectively, in maturities of marketable securities. Interest earned on marketable securities in the years ended December 31, 2017 and 2018 was $0 and $77, respectively, and is recorded as other (expense) income, net, in the accompanying consolidated statements of operations and comprehensive income.


5. Financial Statement Components

Accounts receivable, net of allowance for doubtful accounts consist of the following:

	
	
	As of December 31,

	
	
	
	
	
	

	
	
	2017
	
	
	2018

	
	
	
	
	
	

	Trade accounts receivable
	$
	44,692
	
	$
	13,620

	Unbilled accounts receivable
	
	8,653
	
	
	11,174

	
	
	
	
	
	

	Allowance for doubtful accounts
	
	(32,463)
	
	
	(906)

	Other accounts receivable
	
	343
	
	
	121

	
	
	
	
	
	

	Total accounts receivable, net
	$
	21,225
	
	$
	24,009

	
	
	
	
	
	





Components of allowance for doubtful accounts are as follows:

Allowance for doubtful accounts:
[image: ]

Balance, beginning of period

Charged to bad debt expense
[image: ]

Deductions (1)

Balance, end of period




Year Ended December 31,
[image: ]

	
	2017
	
	
	2018

	
	
	
	
	

	$
	255
	
	$
	189

	
	176
	
	
	454

	
	(242)
	
	
	(421)

	
	
	
	
	

	$
	189
	
	$
	222
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________________________

	(1) Write off of uncollectible accounts after all collection efforts have been exhausted.
	
	
	
	
	
	

	
	
	Year ended December 31,
	

	Allowance for CABS revenue:
	
	
	
	
	
	

	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	

	Balance, beginning of period
	$
	22,316
	
	$
	32,274
	

	Charged to bad debt expense
	
	—
	
	6
	

	
	
	
	
	
	
	

	Write-off of previously outstanding and fully reserved billings related to settlement
	
	—
	
	(24,968)
	

	Billings deemed not probable of collection (1)
	
	10,024
	
	
	357
	

	
	
	
	
	
	
	

	Revenue recognized from outstanding billings previously deemed uncollectible related to settlement
	
	—
	
	(6,268)
	

	Deductions (2)
	
	(66)
	
	
	(717)
	

	
	
	
	
	
	
	

	Balance, end of period
	$
	32,274
	
	$
	684
	

	
	
	
	
	
	
	



________________________
[image: ]

(1) Represents amounts billed in the period but where collectibility is not probable based on customers collection experience. Amounts were charged to a contra-revenue account.

(2) Write off of uncollectible accounts after all collection efforts have been exhausted.

	
	
	Year ended December 31,
	
	

	CABS revenue:
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	

	Billed
	$
	19,838
	
	$
	19,147
	
	$
	13,325
	

	Revenue recognized from current billings (2)
	
	9,344
	
	
	9,123
	
	
	12,968
	

	
	
	
	
	
	
	
	
	
	

	Billings deemed not probable of collection (1)
	$
	10,494
	
	$
	10,024
	
	$
	357
	

	
	
	
	
	
	
	
	
	
	



________________________
[image: ]

(1) Represents amounts billed in the period but where collectibility is not probable based on customers collection experience. Amounts were charged to a contra-revenue account.
(2) Does not include $6,268 in revenue recognized in the year ended December 31, 2018, as a result of a settlement agreement related to previously billed and outstanding and uncollectible invoices.

On January 29, 2018, the Company and Verizon entered into a settlement agreement to resolve an ongoing dispute and litigation with Verizon, which is a CABS customer of the Company. The settlement agreement also resolved Verizon’s counter-claims against the Company. Pursuant to the settlement agreement, Verizon made a lump sum payment to the Company on February 8, 2018 of $4,400, which was recognized as revenue. Immediately following receipt of the $4,400 payment, the Company issued to Verizon bill credits with respect to other CABS amounts previously billed and reserved to Verizon of $24,968. The amount credited to Verizon comprised the majority of the allowance for CABS revenue as of December 31, 2017. The Company recognized as revenue $6,268, including the $4,400 payment made on February 8, 2018 and the other current outstanding Verizon CABS receivables which had been previously reserved as uncollectible, but for which collection was no longer in doubt as a result of the settlement. The settlement agreement also specifies certain terms for the Company’s CABS billings to Verizon prospectively.

Accrued expenses and other current liabilities consisted of the following:

	
	As of December 31,
	

	
	
	
	
	
	

	
	2017
	
	
	2018
	

	
	
	
	
	
	

	Accrued expense
	$
	6,851
	
	$
	8,292

	Accrued compensation and benefits
	
	5,237
	
	
	7,323

	
	
	
	
	
	

	Accrued sales, use, and telecom related taxes
	
	3,030
	
	
	4,742

	Deferred rent, current portion
	
	5
	
	
	298

	
	
	
	
	
	

	Other accrued expenses
	
	602
	
	
	738

	Total accrued expenses and other current liabilities
	$
	15,725
	
	$
	21,393
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6. Property and Equipment

Property and equipment, net consisted of the following:

	
	
	As of December 31,

	
	
	
	
	
	

	
	
	2017
	
	
	2018

	
	
	
	
	
	

	Furniture and fixtures
	$
	863
	
	$
	1,741

	Computer and office equipment
	
	7,545
	
	
	7,662

	
	
	
	
	
	

	Telecommunications equipment
	
	19,985
	
	
	30,694

	Leasehold improvements
	
	453
	
	
	2,438

	
	
	
	
	
	

	Software development costs
	
	15,517
	
	
	16,293

	Automobile
	
	10
	
	
	10

	
	
	
	
	
	

	Total cost
	
	44,373
	
	
	58,838

	Less—accumulated depreciation
	
	(29,427)
	
	
	(33,702)

	
	
	
	
	
	

	Total property and equipment, net
	$
	14,946
	
	$
	25,136

	
	
	
	
	
	



The Company capitalizes the costs to design software for internal use related to the development of its platform during the application development stage of the projects. The costs are primarily comprised of salaries and benefits of the projects’ engineers and product development teams. Internally developed software is reported at cost less accumulated amortization. Amortization begins once the project is substantially complete and ready for its intended use. The Company amortizes the asset on a straight-line basis over the useful life, which is estimated to be three years. Costs incurred prior to the application development stage, maintenance activities or minor upgrades are expensed in the period incurred. Unamortized software development costs were approximately $3,795 and $3,271 as of December 31, 2017 and 2018, respectively.

Amortization expense related to capitalized software development costs were $2,820, $2,133 and $1,801 for the years ended December 31, 2016, 2017 and 2018, respectively.

The Company recognized an impairment of $91, $81 and $158 during the years ended December 31, 2016, 2017 and 2018, respectively, related to capitalized software development costs that provided no future benefit and therefore were impaired. This expense is reflected within cost of revenue in the accompanying consolidated statements of operations.

The Company capitalized $2,230, $2,942 and $2,028 of software development costs in the December 31, 2016, 2017 and 2018, respectively.

The Company recognized depreciation expense, which includes amortization of capitalized software development costs, as follows:

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	2016
	
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	Cost of revenue
	$
	4,574
	
	$
	4,315
	
	$
	4,490

	Research and development
	
	29
	
	
	81
	
	
	161

	
	
	
	
	
	
	
	
	

	Sales and marketing
	
	21
	
	
	27
	
	
	51

	General and administrative
	
	627
	
	
	450
	
	
	568

	
	
	
	
	
	
	
	
	

	Total depreciation expense
	$
	5,251
	
	$
	4,873
	
	$
	5,270
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7. Intangible Assets

Intangible assets consisted of the following as of December 31, 2017:

	
	
	Gross
	
	Accumulated
	
	Net Carrying
	
	Amortization

	
	
	Amount
	
	Amortization
	
	Value
	
	Period

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	(Years)

	
	
	
	
	
	
	
	
	
	
	

	Customer relationships
	$
	10,396
	
	$
	(3,552)
	
	$
	6,844
	20

	Domain name and related trademarks
	
	2,678
	
	
	(2,643)
	
	
	35
	
	3–7

	
	
	
	
	
	
	
	
	
	
	

	Licenses, amortizable
	
	341
	
	
	(341)
	
	
	—
	2

	Non-compete agreements
	
	139
	
	
	(139)
	
	
	—
	
	2–5

	
	
	
	
	
	
	
	
	
	
	

	Developed technology
	
	775
	
	
	(775)
	
	
	—
	3

	Licenses, indefinite lived
	
	764
	
	
	—
	
	764
	
	Indefinite

	
	
	
	
	
	
	
	
	
	
	

	Total intangible assets, net
	$
	15,093
	
	$
	(7,450)
	
	$
	7,643
	
	

	
	
	
	
	
	
	
	
	
	
	



Intangible assets consisted of the following as of December 31, 2018:

	
	
	Gross
	
	Accumulated
	
	Net Carrying
	
	Amortization

	
	
	Amount
	
	Amortization
	
	Value
	
	Period

	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	(Years)

	
	
	
	
	
	
	
	
	
	
	

	Customer relationships
	$
	10,396
	
	$
	(4,071)
	
	$
	6,325
	20

	Domain name and related trademarks
	
	2,678
	
	
	(2,678)
	
	
	—
	
	3–7

	
	
	
	
	
	
	
	
	
	
	

	Licenses, amortizable
	
	341
	
	
	(341)
	
	
	—
	2

	Non-compete agreements
	
	139
	
	
	(139)
	
	
	—
	
	2–5

	
	
	
	
	
	
	
	
	
	
	

	Developed technology
	
	775
	
	
	(775)
	
	
	—
	3

	Licenses, indefinite lived
	
	764
	
	
	—
	
	764
	
	Indefinite

	
	
	
	
	
	
	
	
	
	
	

	Total intangible assets, net
	$
	15,093
	
	$
	(8,004)
	
	$
	7,089
	
	

	
	
	
	
	
	
	
	
	
	
	



Amortization expense for definite lived intangible assets was $891, $839 and $554 for the years ended December 31, 2016, 2017 and 2018, respectively. The weighted average amortization period for all definite lived intangible assets is 19 years.

	Future estimated amortization expense for definite lived intangible assets is as follows:
	
	

	
	
	As of December 31,

	
	
	2018

	
	
	

	2019
	$
	520

	2020
	
	520

	
	
	

	2021
	
	520

	2022
	
	520

	
	
	

	2023
	
	520

	Thereafter
	
	3,725

	
	
	

	
	$
	6,325

	
	
	






104

Table of Contents

Notes to Consolidated Financial Statements (continued)

(In thousands, except share and per share amounts)


Costs associated with the acquisition and transfer of the CLEC perpetual licenses from other entities have been capitalized and have an indefinite life. The Company evaluates these indefinite lived intangible assets on an annual basis to assess if any impairment exists. The Company performed its annual assessment on December 31, 2017 and 2018 and concluded no impairment exists.

During the year ended December 31, 2016, the Company re-evaluated its marketing and branding usage of the trade name assets acquired in the Dash acquisition as part of its annual evaluation of its intangible assets, and concluded there was no further benefit from the use of the trade name. The Company impaired the asset and recognized a loss of $695, which is reflected within general and administrative expenses in the accompanying consolidated statements of operations and comprehensive income for the year ended December 31, 2016.

8. Debt

On November 4, 2016, the Company entered into a Credit and Security Agreement with a syndicate of four banks. The agreement includes a $40,000 term loan, and a $25,000 revolving loan, which includes a swing line of up to $1,000 and limits letters of credit commitments to a maximum of $2,500. Substantially all assets of the Company are pledged as security to the Credit and Security Agreement. The term of the Credit and Security Agreement is five years and matures on November 3, 2021. The interest rate used for the debt is based, at the Company’s election, on either the Federal Funds Effective Rate or LIBOR plus a stated margin, as defined in the Credit and Security Agreement. Once the Company repays any portion of the term loan, it cannot be re-borrowed. The Company is entitled to borrow and repay and borrow under the revolving loan at any time during the term of the Credit and Security Agreement. This agreement requires the Company to meet a certain leverage ratio and minimum debt service coverage ratio each quarter on a trailing 12-month basis.

On November 14, 2017, the term loan was paid in full with proceeds from the IPO. As of December 31, 2017 and 2018, the Company had $0 outstanding on the term loan and revolving loan and was in compliance with all financial and non-financial covenants for all periods presented. The available borrowing capacity under the Credit and Security Agreement revolving loan was $25,000 as of December 31, 2018.

Capital Leases

The Company leased various equipment under leases accounted for as capital leases with expiration dates through December 2018. As of December 31, 2017, cost and accumulated depreciation of the assets under capital leases recorded by the Company were $1,951 and $1,855, respectively. As of December 31, 2018, cost and accumulated depreciation of the assets under capital leases recorded by the Company were $1,951 and $1,884, respectively. There were no remaining payments due on the Company’s capital lease obligations as of December 31, 2018.

9. Segment and Geographic Information

The Company has two reportable segments, CPaaS and Other. Segments are primarily evaluated based on revenue and gross profit. The Company does not allocate operating expenses, interest expense or income tax expense to its segments. Accordingly, the Company does not report such information. Additionally, the Chief Operating Decision Maker does not evaluate the Company’s operating segments using discrete asset information. The segments share the majority of the Company’s assets. Therefore, no segment asset information is reported.
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	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	CPaaS
	
	
	
	
	
	
	
	

	Revenue
	$
	117,078
	
	$
	131,572
	
	$
	164,415

	
	
	
	
	
	
	
	
	

	Cost of revenue
	
	71,218
	
	
	75,859
	
	
	94,296

	Gross profit
	$
	45,860
	
	$
	55,713
	
	$
	70,119

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Other
	
	
	
	
	
	
	
	

	Revenue
	$
	35,057
	
	$
	31,383
	
	$
	39,698

	
	
	
	
	
	
	
	
	

	Cost of revenue
	
	14,000
	
	
	13,403
	
	
	13,849

	Gross profit
	$
	21,057
	
	$
	17,980
	
	$
	25,849

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	Consolidated
	
	
	
	
	
	
	
	

	Revenue
	$
	152,135
	
	$
	162,955
	
	$
	204,113

	
	
	
	
	
	
	
	
	

	Cost of revenue
	
	85,218
	
	
	89,262
	
	
	108,145

	Gross profit
	$
	66,917
	
	$
	73,693
	
	$
	95,968

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	



All assets were held in the United States as of December 31, 2017 and 2018.

The Company generates its revenue primarily in the United States. Revenue by geographical area is detailed in the table below (which is determined based on the customer billing address):

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	United States
	$
	151,618
	
	$
	162,393
	
	$
	203,567

	International
	
	517
	
	
	562
	
	
	546

	
	
	
	
	
	
	
	
	

	Total
	$
	152,135
	
	$
	162,955
	
	$
	204,113

	
	
	
	
	
	
	
	
	




10. Stockholders’ (Deficit) Equity

Prior to the IPO, the Company had three classes of stock: 1) Series A redeemable convertible preferred stock (“Series A preferred stock”), 2) Old Class A common stock, and 3) Old Class B common stock.

On October 19, 2017, the Company’s Board of Directors approved, and on October 23, 2017 the Company effected, a 2.5-to-1 split of its common stock. In connection with the common stock split, each share of outstanding common stock, option to purchase common stock and warrant to purchase common stock was increased to 2.5 shares of common stock and the exercise price of each outstanding option or warrant to purchase common stock was proportionately decreased. The stock split has been reflected retrospectively in these consolidated financial statements. In connection with the stock split, the conversion ratio of each share of outstanding Series A preferred stock was also adjusted such that each share of outstanding Series A preferred stock converted into 2.5 shares of Old Class A common stock after the 2.5-to-1 split.

Redeemable Convertible Preferred Stock

As of January 1, 2010, the Company had authorized 5,000,000 shares of Series A preferred stock. On February 22, 2011, the Company amended and restated its Certificate of Incorporation such that the Company authorized 1,200,000 shares of preferred stock, all of which have been designated as Series A preferred stock.

On February 22, 2011, the Company completed the issuance of 663,907 shares of Series A preferred stock at $30.8358 per preferred share. On March 24, 2011, the Company completed the final closing of 46,093 shares of Series A preferred stock at $30.8358 per preferred share.
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Pursuant to the Spin-Off, each holder of Series A preferred stock received a share of Republic Class A voting common stock for each share of Series A preferred stock held by such holder equal to the number of shares of Class A common stock into which such share of Series A preferred stock is then convertible.

As of December 31, 2016, the Company had 710,000 issued and outstanding shares of Series A preferred stock.

On November 9, 2017, each share of Series A preferred stock converted into 2.5 shares of Old Class A common stock at the stockholders’ option resulting in the issuance of 1,775,000 shares of Old Class A common stock.

Conversion

Each share of Series A preferred stock was convertible, at the option of the shareholder, into such number of fully paid and non-assessable shares of common stock as is determined by dividing the Series A original issue price by the Series A conversion price in effect at the time of the conversion. The Series A conversion price was initially equal to $30.8358 and is subject to adjustment related to dilutive transactions. As a result of the stock split, the conversion ratio of each share of outstanding preferred stock also was adjusted, such that each share of outstanding preferred stock converts into 2.5 shares of Old Class A common stock at a conversion price of $12.3343.

Liquidation Preference

In the event of any Liquidation Event or Deemed Liquidation Event, the holders of Series A, preferred stock were entitled to receive, in preference to any distribution of the proceeds to the holders of common stock, an amount per share equal to the greater of (1) an amount equal to the original issue price for Series A preferred stock plus declared but unpaid dividends on such share, plus the product of (a) the number of days elapsed since issuance divided by 365, multiplied by (b) 0.08 multiplied by (c) the Series A original issue price, or (2) such amount as would have been payable had all shares of Series A preferred stock had been converted to common stock immediately prior to such Liquidation or Deemed Liquidation Event. If the proceeds thus distributed among the holders of the Series A preferred stock are insufficient to permit payment to such holders of the full preferential amounts, then the entire proceeds available for distribution shall be distributed ratably. Upon completion of the distribution referred to above, all of the remaining proceeds available for distribution shall be distributed to the holders of the Company’s common stock pro rata based on the number of common stock held by each.

Redemption

Shares of Series A preferred stock were redeemable by the Company out of funds lawfully available at a price equal to the Series A original issue price per share, plus all declared but unpaid dividends thereon, in three annual installments commencing not more than 60 days after receipt by the Company at any time on or after December 31, 2020, from the holders of a majority of the then-outstanding shares of Series A preferred stock. At each redemption date, shares of Series A Preferred stock were redeemable, on a pro-rata basis in accordance with the number of shares of Series A preferred stock owned by each holder, that number of outstanding shares of Series A preferred stock determined by dividing the total number of shares of Series A preferred stock outstanding by the number of remaining redemption dates (including the redemption date to which such calculation applies).

Voting Rights

The holders of Series A preferred stock were entitled to cast the number of votes equal to the number of whole shares of common stock into which the shares of Series A preferred stock are convertible as of the record date for determining stockholders entitled to vote on such matter. Holders of Series A preferred stock shall vote together
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with the holders of Old Class A common stock as a single class. The holders of record of the shares of Series A preferred stock, exclusively and as a separate class, were entitled to elect one director of the Company.

The Company could not, without the approval of the holders of record of a majority of the shares of Series A preferred stock, as a separate class, undertake certain actions as specified in the Certificate of Incorporation, as amended and restated as of February 22, 2011 and as subsequently amended.

Dividends

The amount of any dividend on an outstanding share of Series A preferred stock is determinable based upon the number of shares of common stock into which such Series A preferred stock is then convertible based upon the original issuance price of a share of Series A preferred stock of $30.8358 per share, subject to appropriate adjustment in the event of any stock dividend, stock split, combination or other similar recapitalization with respect to the Series A preferred stock. During the years ended December 31, 2016, 2017 and 2018, no dividends were declared.

Preferred Stock

On November 9, 2017, the Company filed its second amended and restated certificate of incorporation and authorized 10,000,000 shares of undesignated preferred stock, par value $0.001, of which no shares were issued and outstanding as of December 31, 2017 and 2018.

Common Stock

As of December 31, 2016, the Company had two classes of common stock: (1) Old Class A common stock and (2) Old Class B common stock. The Old Class A common stock had one vote per share and the Old Class B common stock had no voting rights.

As of December 31, 2016, there were 11,779,975 shares of Old Class A common stock issued and outstanding at $0.001 par value per

share.

As of December 31, 2016, there were 18,590 shares of Old Class B common stock issued and outstanding at $0.001 par value per

share.

On November 9, 2017, the Company filed its second amended and restated certificate of incorporation. Upon the effectiveness of the Company’s second amended and restated certificate of incorporation and the effectiveness of the Company’s second amended and restated bylaws, i) each share of Old Class A common stock was reclassified as one share of Class B common stock with ten votes per share, ii) each share of Old Class B common stock was reclassified as one share of Class A common stock with one vote per share. Consequently, the Series A preferred stock, that had previously converted into 2.5 shares of the Old Class A common stock, at the option of the holder, was converted into 1,775,000 shares of Class B common stock.

Subsequent to the effectiveness of the Company’s second amended and restated certificate of incorporation, the Company’s common stock consists of 120,000,000 authorized shares, par value $0.001 per share, of which the authorized Class A common stock consists of 100,000,000 shares and the authorized Class B common stock consists of 20,000,000 shares as of December 31, 2017 and 2018.

As of December 31, 2017 and 2018, there were 4,197,831 and 12,912,747 shares, respectively, of Class A common stock issued and outstanding at $0.001 par value per share.




108

Table of Contents

Notes to Consolidated Financial Statements (continued)

(In thousands, except share and per share amounts)


As of December 31, 2017 and 2018, there were 13,440,725 and 6,510,732 shares, respectively, of Class B common stock issued and outstanding at $0.001 par value per share.

Shares of Class B common stock are convertible into shares of Class A common stock upon the stockholder’s voluntary written notice to the Company’s transfer agent or a transfer by the stockholder, subject to limited exceptions for transfers for estate planning purposes.

Voting Rights

The holders of Class A common stock and Class B common stock have identical rights, except that holders of Class A voting common stock are entitled to one vote per share of Class A common stock and holder of Class B common stock are entitled to ten votes per share of Class B common stock.

Dividends

Any dividends or distributions paid or payable to the holders of shares of Class A common stock and Class B common stock shall be paid pro rata, on an equal priority. During the year ended December 31, 2018, no dividends were declared.

Dividend payments are subject to a restriction by the Company’s Credit and Security Agreement prohibiting the Company to pay any dividends or any other distribution or payment on account of or in redemption, retirement or purchase of any capital stock through the term of the agreement.

Option to Purchase Additional Shares

On November 28, 2017, the Underwriters exercised their option to purchase 162,991 of Class B common stock held by certain selling shareholders. Immediately upon transfer, the shares converted into Class A common stock in accordance with the Company’s second amendment and restated certificate of incorporation.

Stock Purchase Warrants

In connection with four notes payable issued December 20, 2010, the Company granted stock purchase warrants to the previous debt holders. The warrants were exercisable for 30,470 shares of the Company’s Old Class A common stock at an exercise price of $5.80 per share. 15,844 of these warrants were exercised in 2017, resulting in none outstanding at December 31, 2017 and 2018.

The Company granted other stock purchase warrants in 2011 that were exercisable for 43,847 shares of the Company’s Old Class A common stock at an exercise price of $0.001 per share. Warrants outstanding to purchase shares of the Company’s Old Class A common stock were 39,000 and 0, respectively, at December 31, 2017 and 2018.

Additional warrants to purchase 9,846 shares of the Company’s Old Class A common stock were granted in 2011 at an exercise price of $5.80 per share. These warrants outstanding at December 31, 2017 and 2018 were 9,846 and 0, respectively.

Warrants to purchase 4,531 shares of the Company’s Old Class A common stock were granted in 2017 at an exercise price of $6.57 per share. These warrants outstanding at December 31, 2017 and 2018 were 2,504 and 0, respectively.

Pursuant to the Spin-Off, each holder of a warrant to purchase common stock was issued a warrant to purchase shares of Republic Class A voting common stock with equivalent economic terms. A total of 51,350 and 0
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shares of common stock were reserved for the issuance of stock purchase warrants at December 31, 2017 and 2018, respectively.

On November 9, 2017, the Company filed its second amended and restated certificate of incorporation. Upon the effectiveness of the Company’s second amended and restated certificate of incorporation and the effectiveness of the Company’s second amended and restated bylaws, warrants exercisable for shares of Old Class A common stock became exercisable into shares of Class B common stock.

Spin-Off

Pursuant to the Spin-Off, (i) each holder of Old Class A common stock received one share of Republic Class A common stock for each share of Old Class A common stock held by such holder, (ii) each holder of Old Class B common stock received one share of Republic Class B non-voting common stock for each share of Old Class B non-voting common stock held by such holder and (iii) each holder of Series A preferred stock received a number of shares of Republic Class A voting common stock for each share of Series A preferred stock held by such holder equal to the number of shares of Old Class A common stock into which such share of Series A preferred stock is then convertible.

Reserved Shares

The Company had reserved shares of Class A common stock for issuance under stock-based award agreements as follows:

	
	As of December 31,

	
	
	
	

	
	2017
	
	2018

	
	
	
	

	Stock options issued and outstanding
	3,659,791
	
	1,937,370

	Nonvested restricted stock units issued and outstanding
	—
	324,252

	
	
	
	

	Stock purchase warrants issued and outstanding
	51,350
	
	—

	Stock-based awards available for grant under the 2017 Plan
	1,050,000
	
	896,760

	
	
	
	

	
	4,761,141
	
	3,158,382

	
	
	
	



11. Stock Based Compensation

2001 and 2010 Stock Option Plans

During 2001, the Company adopted the Bandwidth Inc. Stock Option Plan (the “2001 Plan”). As of July 26, 2010, the Company adopted the 2010 Equity Compensation Plan (the “2010 Plan”). On August 24, 2017, the 2010 Plan was amended to provide for a total of 3,466,275 shares of common stock reserved for issuance under the 2010 Plan.

Eligible plan participants include employees, directors and consultants. The 2001 Plan and the 2010 Plan each permit the granting of incentive stock options and non-qualified stock options.

Following the effectiveness of the 2010 Plan, the Company did not make any further grants under the 2001 Plan. On November 9, 2017, the 2010 Plan was terminated in connection with the Company’s IPO. Accordingly, no shares are available for future issuance under the 2010 Plan. However, the 2010 Plan continues to govern the terms and conditions of the outstanding awards granted thereunder.

On November 9, 2017, the Company filed its second amended and restated certificate of incorporation. Upon the effectiveness of the Company’s second amended and restated certificate of incorporation and the effectiveness of the Company’s second amended and restated bylaws, options exercisable into shares of Old Class A
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common stock and Old Class B common stock became exercisable into shares of Class B common stock and Class A common stock, respectively.

2017 Incentive Award Plan

The Company’s 2017 Incentive Award Plan (the “2017 Plan”) became effective on November 9, 2017. The 2017 Plan provides for the grant of stock options, including incentive stock options and non-qualified stock options, stock appreciation rights, restricted stock, dividend equivalents, restricted stock units, and other stock or cash based awards to employees, consultants and directors of the Company. A total of 1,050,000 shares of the Company’s Class A common stock were originally reserved for issuance under the 2017 Plan. These available shares automatically increase each January 1, beginning on January 1, 2018, by 5% of the number of shares of the Company’s Class A common stock outstanding on the final day of the immediately preceding calendar year. On January 1, 2018, the shares available for grant under the 2017 Plan were automatically increased by 200,000 shares.

The terms of the stock option grants are determined by the Company’s Board of Directors. The Company’s stock options vest based on terms of the stock option agreements, which is generally over four years. The stock options have a contractual life of ten years.

Restricted stock units (“RSU”) granted under the 2017 Plan are subject to a time-based vesting condition. The compensation expense related to these awards is based on the grant date fair value of the RSUs and is recognized on a ratable basis over the applicable service period. The Company granted restricted stock units to its non-employee Board of Directors, some of which vested immediately while others vest 25% as of each calendar quarter immediately following the grant date. Other RSUs awarded to executives and employees generally are earned over a service period of four years.

Stock options

The fair value of options granted is estimated on the date of grant using the Black-Scholes option pricing model based on the assumptions in the table below:

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	

	
	2016
	2017
	
	
	2018

	
	
	
	
	
	
	
	

	Expected dividend yield
	—%
	
	
	—%
	—%

	Expected stock price volatility
	44%
	44%-49%
	
	
	47%

	
	
	
	
	
	
	
	

	Average risk-free interest rate
	1.3%-2.0%
	1.9%-2.3%
	
	
	2.5%

	Expected life
	6.2 years
	
	
	6.2 years
	6.2 years

	
	
	
	
	
	
	
	

	Fair value of common stock
	$9.57-$9.60
	$9.60-$20.83
	
	
	$22.81
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The following summarizes the stock option activity for the year ended December 31, 2018:

	
	
	
	
	
	
	Weighted-
	
	

	
	
	
	
	Weighted-
	average
	
	

	
	Number of
	
	
	average
	remaining
	
	Aggregate

	
	options
	
	
	exercise price
	contract life
	
	intrinsic value

	
	outstanding
	
	
	(per share)
	(in years)
	
	(in thousands)

	
	
	
	
	
	
	
	
	
	

	Outstanding as of December 31, 2017
	3,659,791
	$
	6.88
	
	4.38
	
	$
	59,436

	Granted
	17,988
	
	
	22.81
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Exercised
	(1,724,689)
	
	
	6.40
	
	
	
	
	56,313

	Forfeited or cancelled
	(15,720)
	
	
	12.10
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Outstanding as of December 31, 2018
	1,937,370
	$
	7.41
	
	4.00
	
	$
	64,596

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Options vested and exercisable at December 31, 2018
	1,684,575
	$
	6.66
	
	3.44
	
	$
	57,421

	
	
	
	
	
	
	
	
	
	

	Options vested and expected to vest as of December 31, 2018
	1,931,004
	$
	7.39
	
	3.99
	
	$
	64,422

	
	
	
	
	
	
	
	
	
	



Aggregate intrinsic value is computed based on the difference between the option exercise price and the estimated fair value of the Company’s common stock as of December 31, 2018. Prior to the IPO, the fair value of the Company’s common stock was estimated by the Company’s board of directors. After the IPO, the fair value of the Company’s common stock is the Company’s Class A common stock price as reported on the NASDAQ Global Select Market.

The weighted average grant-date fair value of stock options granted was $4.06, $7.72 and $11.10 for the years ended December 31, 2016, 2017 and 2018, respectively.

The total estimated grant date fair value of options vested was $2,082, $1,299 and $979 for the years ended December 31, 2016, 2017 and 2018, respectively.

As of December 31, 2018, total unrecognized compensation cost related to all non-vested stock options was $1,197, which will be amortized over a weighted-average period of 2.04 years.

Restricted Stock Units

The following summarizes the restricted stock unit activity for the periods presented:

	
	
	
	Weighted-average

	
	Number of awards
	
	
	grant date fair

	
	outstanding
	
	value (per share)

	
	
	
	
	

	Nonvested RSUs as of December 31, 2017
	—
	$
	—

	Granted
	342,423
	
	
	26.89

	
	
	
	
	

	Vested
	(11,000)
	
	
	23.73

	Forfeited or cancelled
	(7,171)
	
	
	28.74

	
	
	
	
	

	Nonvested RSUs as of December 31, 2018
	324,252
	$
	26.95

	
	
	
	
	



As of December 31, 2018, total unrecognized compensation cost related to non-vested RSUs was $6,769, which will be amortized over a weighted-average period of 3.22 years.
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Stock-Based Compensation Expense

The Company recognized total stock-based compensation expense in continuing operations as follows:

	
	
	Year ended December 31,
	
	

	
	
	
	
	
	
	
	
	
	

	
	2016
	
	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	

	Cost of revenue
	$
	61
	
	$
	80
	
	$
	114
	

	Research and development
	
	138
	
	
	155
	
	
	555
	

	
	
	
	
	
	
	
	
	
	

	Sales and marketing
	
	182
	
	
	172
	
	
	511
	

	General and administrative (1) (2)
	
	989
	
	
	1,396
	
	
	2,159
	

	
	
	
	
	
	
	
	
	
	

	Total
	$
	1,370
	
	$
	1,803
	
	$
	3,339
	

	________________________
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	


(1) On September 1, 2017, the Company reached a separation agreement with an executive. The agreement resulted in a modification of the former employee’s 194,234 outstanding options to purchase common stock, which accelerated the vesting period and extended the exercise period, resulting in the recognition of $394 of additional stock compensation expense for the year ended December 31, 2017.
(2) On December 21, 2018, the Company reached a separation agreement with an executive. The agreement resulted in a modification of the former employee’s 17,725 non-vested restricted stock units, which accelerated the vesting period, resulting in the recognition of $535 of additional stock compensation expense for the year ended December 31, 2018.

12. Commitments and Contingencies

Operating Leases

The Company leases approximately 181,000 square feet of office space under operating lease agreements that expire at various dates beginning in 2021 and extend through 2025 in several locations within the United States including its headquarters, which is located in Raleigh, NC. On January 12, 2018, the Company entered into an 84-month operating lease agreement to provide 40,035 square feet of additional office space, which was occupied in September 2018. On March 27, 2018, the Company entered into a 60-month operating lease agreement to provide 5,930 square feet of additional office space, which commenced in June 2018. On July 20, 2018, the Company entered into a 12-month operating lease agreement to provide 2,605 square feet of additional office space, which commenced in July 2018. The leases contain escalation clauses and various landlord concessions including tenant improvement allowances. The Company recognizes the total minimum lease payments on a straight-line basis over the term of the lease.

	Future minimum lease payments required under operating leases are as follows:
	
	

	
	
	As of December 31, 2018

	
	
	

	2019
	$
	5,044

	2020
	
	5,180

	
	
	

	2021
	
	5,254

	2022
	
	3,438

	
	
	

	2023
	
	1,399

	Thereafter
	
	2,343

	
	
	

	
	$
	22,658

	
	
	



The Company incurred rent expense of $2,003, $3,327 and $4,331 for the years ended December 31, 2016, 2017 and 2018, respectively, which is included in general and administrative expenses in the consolidated statements of operations and comprehensive income.

In conjunction with the Spin-Off, the Company signed a Facilities Service Agreement with Republic in which the Company agreed to sub-lease 40,657 square feet of office space to Republic. The sub-lease is non
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-cancellable and extends to May 2022. The Company recorded a reduction of rent expense of $47, $949 and $1,005 for the years ended December 31, 2016, 2017 and 2018 respectively, which is included in general and administrative expenses in the consolidated statements of operations and comprehensive income.

	
	Future minimum sub-lease receipts required under the non-cancellable lease are as follows:
	

	
	
	
	As of December 31, 2018

	
	
	
	

	2019
	$
	1,042

	2020
	
	
	1,065

	
	
	
	

	2021
	
	
	1,089

	2022
	
	
	594

	
	
	
	

	
	$
	3,790

	
	
	
	



Contractual Obligations

On October 25, 2015, the Company entered into an agreement with a telecommunications service provider. The service agreement requires the Company to pay a monthly recurring charge beginning on January 1, 2016 associated with the services received. The service agreement is non-cancellable and contains annual minimum commitments of $1,200, to be fulfilled over five years or for as long as the Company continues to receive services from this vendor. In addition, as of December 31, 2018 the Company has $4,782 in other non-cancellable purchase obligations, consisting of primarily network equipment maintenance and software license contracts, of which $4,070 will be fulfilled within a year.

Legal Matters

The Company is involved as a defendant in various lawsuits alleging that the Company failed to bill, collect and remit certain taxes and surcharges associated with the provision of 911 services pursuant to applicable laws in various jurisdictions. In August 2016, the Company received a Civil Investigative Demand from the Consumer Protection Division of the North Carolina Department of Justice, though no formal complaint has been filed in connection with that investigation. The North Carolina Department of Justice is investigating the billing, collection and remission of certain taxes and surcharges associated with 911 service pursuant to applicable laws of the State of North Carolina.

While the results of these legal proceedings cannot be predicted with certainty, in the opinion of management, the ultimate resolution of these matters will not have a material adverse effect on the Company’s financial position or results of operations.


13. Employee Benefit Plan

The Company sponsors a defined contribution 401(k) plan which allows eligible employees to defer a portion of their compensation. The Company, at its discretion, may make matching contributions. The Company made matching contributions of $716, $806 and $1,117 for the years ended December 31, 2016, 2017 and 2018, respectively.
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14. Income Taxes

Benefit (provision) for income taxes from continuing operations consists of the following:

	
	
	Year ended December 31,
	

	
	
	
	
	
	
	
	
	

	
	2016
	
	
	
	2017
	
	
	2018

	
	
	
	
	
	
	
	
	

	Current:
	
	
	
	
	
	
	
	

	Federal
	$
	66
	
	$
	(448)
	
	$
	162

	
	
	
	
	
	
	
	
	

	State
	
	(58)
	
	
	(302)
	
	
	(125)

	Total
	
	8
	
	
	(750)
	
	
	37

	
	
	
	
	
	
	
	
	

	Deferred:
	
	
	
	
	
	
	
	

	Federal
	
	9,999
	
	
	(5,983)
	
	
	8,945

	
	
	
	
	
	
	
	
	

	State
	
	1,087
	
	
	(185)
	
	
	1,888

	Total
	
	11,086
	
	
	(6,168)
	
	
	10,833

	
	
	
	
	
	
	
	
	

	Total benefit (provision) for income taxes
	$
	11,094
	
	$
	(6,918)
	
	$
	10,870

	
	
	
	
	
	
	
	
	



The following table presents a reconciliation of the statutory federal tax rate and the Company’s effective tax rate for the years ended

December 31, 2016, 2017 and 2018:

Year ended December 31,
[image: ]

	2016
	
	2017
	
	
	
	2018

	
	
	
	
	
	
	
	
	
	

	Federal Tax Rate
	
	34.0
	%
	
	
	34.0
	%
	
	21.0 %

	State Tax Rate
	4.2
	
	
	
	4.7
	
	
	6.3

	
	
	
	
	
	
	
	
	
	

	Non-deductible expenses
	5.0
	
	
	
	1.2
	
	
	1.7

	Research credit
	(2.3)
	
	
	
	(1.5)
	
	
	(13.6)

	
	
	
	
	
	
	
	
	
	

	Stock-based compensation
	(24.5)
	
	
	
	0.1
	
	
	(168.0)

	Change in valuation allowance
	(98.6)
	
	
	
	—
	
	
	—

	
	
	
	
	
	
	
	
	
	

	Deferred tax rate change
	0.8
	
	
	
	16.1
	
	
	(0.7)

	Other
	4.0
	
	
	
	(0.9)
	
	
	(0.8)

	
	
	
	
	
	
	
	
	

	Total
	
	(77.4)%
	
	
	53.7
	%
	
	(154.1)%

	
	
	
	
	
	
	
	
	
	






115

Table of Contents

Notes to Consolidated Financial Statements (continued)

(In thousands, except share and per share amounts)


The following table presents the significant components of the Company’s net deferred tax assets:

	
	As of December 31,
	

	
	
	
	
	
	

	
	2017
	
	
	2018
	

	
	
	
	
	
	

	Deferred tax assets:
	
	
	
	
	

	Allowance for doubtful accounts
	$
	48
	
	$
	57

	
	
	
	
	
	

	Accrued liabilities
	
	1,687
	
	
	2,755

	Deferred revenue
	
	395
	
	
	734

	
	
	
	
	
	

	Intangibles
	
	166
	
	
	85

	Stock-based compensation - deferred tax asset
	
	4,668
	
	
	3,486

	
	
	
	
	
	

	Tax credits
	
	2,071
	
	
	2,690

	Net operating losses
	
	26
	
	
	11,359

	
	
	
	
	
	

	Other deferred tax assets
	
	37
	
	
	61

	Total deferred tax assets
	
	9,098
	
	
	21,227

	
	
	
	
	
	

	Less: valuation allowance
	
	—
	
	—

	Net deferred tax assets
	
	9,098
	
	
	21,227

	
	
	
	
	
	

	Deferred tax liability:
	
	
	
	
	

	Property and equipment
	
	1,797
	
	
	2,993

	
	
	
	
	
	

	Goodwill
	
	582
	
	
	729

	Other liability
	
	193
	
	
	146

	
	
	
	
	
	

	Total deferred tax liabilities
	
	2,572
	
	
	3,868

	Net deferred tax asset
	$
	6,526
	
	$
	17,359

	
	
	
	
	
	

	
	
	
	
	
	



The Company’s accounting for deferred taxes involves the evaluation of a number of factors concerning the realizability of its net deferred tax assets. The Company primarily considered the historic performance of Bandwidth, the nature of the Company’s deferred tax assets and the timing, likelihood and amount, if any, of future taxable income during the periods in which those temporary differences and carryforwards become deductible. Based on an analysis of these factors, the Company determined that in 2018 no valuation allowance against deferred tax assets was required.

As of December 31, 2018, the Company had approximately $45,148 in federal net operating loss carryforwards and $3,691 in federal tax credits. All federal net operating loss carryforwards were generated after the enactment of the Tax Cuts and Jobs Act (the “Act”) and as such do not expire, but can only be utilized to offset up to 80% of taxable income in any given year. The federal tax credits start to expire at various dates beginning in 2032.

As of December 31, 2018, the Company had approximately $36,499 in state net operating loss carryforwards. If not utilized, some state net operating loss carryforwards will expire at various dates beginning in 2023.

In accordance with SEC Staff Accounting Bulletin (“SAB”) 118, the Company completed all accounting related to the Act in the fourth quarter of 2018. There was no change made to the provisional re-measurement of the deferred tax balance, which was recorded in the fourth quarter of 2017.
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A reconciliation of the beginning and ending amount of unrecognized tax benefits is as follows:

	
	Year ended December 31,
	

	
	
	
	
	
	

	
	2017
	
	
	2018
	

	
	
	
	
	
	

	Unrecognized tax benefits—January 1,
	$
	671
	
	$
	731

	Gross increases—tax positions in prior period
	
	—
	
	56

	
	
	
	
	
	

	Gross increases—tax positions in current period
	
	64
	
	
	287

	Lapse of statute of limitations
	
	(4)
	
	
	(28)

	
	
	
	
	
	

	Unrecognized tax benefits—December 31,
	$
	731
	
	$
	1,046

	
	
	
	
	
	



If the $1,046 of unrecognized tax benefit is recognized, it would impact the effective tax rate.

The Company has not incurred any material tax interest or penalties with respect to income taxes in the years ended December 31, 2017 and 2018.

The Company expects no material changes in the twelve months following December 31, 2018 in its uncertain tax positions.

The Company files U.S. federal income tax returns as well as income tax returns in many U.S. states. The tax years 2008-2010 and 2012-2016 remain open to examination by the major jurisdictions in which the Company is subject to tax due to the carryforward of net operating losses.

15. Related Parties

In connection with the Spin-Off on November 30, 2016, the Company and Republic entered into certain agreements in order to govern the ongoing relationships between the two companies after the Spin-Off and to provide for an orderly transition. The agreements include a Transition Services Agreement, Facilities Sharing Agreement, Tax Sharing Agreement, and Master Services Agreement. The equity holders of Bandwidth pre-IPO are comprised of substantially the same individuals and entities that are the equity owners of Republic. The Company has determined the equity owners of Republic are related parties of Bandwidth. The Company has certain involvement with Republic via ongoing services arrangements, with these ongoing services arrangements creating a variable interest in Republic. The Company assessed the relationship with Republic under guidance for variable interest entities. Because investors in Republic have disproportionate voting rights, the Company concluded that Republic is a VIE, but Bandwidth is not a primary beneficiary. The Company’s maximum exposure to loss relating to this variable interest entity is limited to amounts due under the service agreements between the Company and Republic.

The Transition Services Agreement specifies certain services to be provided by the Company for a period of up to two years from the Spin-Off. These services include insurance administration, billing and collections, and other technical support as well as legal services related to intellectual property. The Company is compensated by Republic for these services based on costs incurred by the Company. The Company received net compensation under the Transition Services Agreement of $134, $575 and $80 for the years ended December 31, 2016, 2017 and 2018, respectively, which is included in general and administrative expenses in the consolidated statements of operations and comprehensive income. In addition, there was approximately $15 and $0 due from Republic as of December 31, 2017 and 2018, respectively, which was recorded within accounts receivable in the accompanying consolidated balance sheets.

The Facilities Sharing Agreement specifies that the Company will sublet office space to Republic for at least 63 months. The Company received rental payments under the Facilities Sharing Agreement of $47, $949 and $1,005 for the years ended December 31, 2016, 2017 and 2018, respectively, which is included in general and
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administrative expenses in the consolidated statements of operations and comprehensive income. No amounts were due to the Company under the Facilities Sharing Agreement as of December 31, 2017 and 2018.

The Tax Sharing Agreement governs rights and obligations after the Spin-Off regarding income taxes and other taxes, including tax liabilities and benefits, attributes, returns and contests. There are no amounts outstanding or payable under this agreement as of December 31, 2017 and 2018.

The Master Services Agreement specifies certain wholesale telecommunications services to be provided by the Company. The agreement is cancellable at any time by either party. The Company provided telecommunication services to Republic of $173, $2,451 and $3,884 for the years ended December 31, 2016, 2017 and 2018, respectively. The Company recognized such amounts as revenue in the accompanying consolidated statements of operations and comprehensive income. As of December 31, 2017 and 2018, the Company had a receivable of $311 and $327, respectively, under the Master Services Agreement.

Subsequent to the expiration of the 180-day blackout window on May 9, 2018, Republic employees that held Bandwidth stock options began exercising their options. Upon exercise, Bandwidth withholds the employee tax amounts due from the proceeds. For the year ended December 31, 2018 Bandwidth had collected on behalf of, and remitted withholding tax to, Republic of $9,213, and had a related payable of $0 as of December 31, 2018.


16. Basic and Diluted Income per Common Share

During the year ended December 31, 2017, the Company used the two-class method to compute net income per common share, because it had issued securities, other than common stock, that contractually entitled the holders to participate in dividends and earnings. These participating securities included the Company’s redeemable convertible preferred stock which had non-forfeitable rights to participate in any dividends declared on the Company’s common stock. The two-class method requires earnings for the period to be allocated between common stock and participating securities based upon their respective rights to receive distributed and undistributed earnings.

Under the two-class method, for periods with net income, basic net income per common share is computed by dividing the net income attributable to common stockholders by the weighted average number of shares of common stock outstanding during the period. Net income attributable to common stockholders is computed by subtracting from net income the portion of current period earnings that the participating securities would have been entitled to receive pursuant to their dividend rights had all of the period’s earnings been distributed. No such adjustment to earnings is made during periods with a net loss, as the holders of the participating securities have no obligation to fund losses.

Diluted net income per common share is computed under the two-class method by using the weighted average number of shares of common stock outstanding, plus, for periods with net income attributable to common stockholders, the potential dilutive effects of stock options and warrants. The Company analyzed the potential dilutive effect of any outstanding dilutive securities under the “if-converted” method and treasury-stock method when calculating diluted earnings per share, in which it is assumed that the outstanding participating securities convert into common stock at the beginning of the period or date of issuance, if later. The Company reports the more dilutive of the approaches (two-class or “if-converted”) as its diluted net income per share during the period.

As of January 1, 2018, the Company no longer had outstanding securities other than common stock, which required holders’ participation in dividends and earnings; therefore, the Company no longer was required to calculate EPS under the two-class method. Basic net income per share is computed by dividing net income by the weighted-average number of shares of common stock outstanding during the period. Diluted net income per share is computed by giving effect to all potential shares of common stock, including stock options, stock related to unvested restricted stock awards, and outstanding warrants to the extent dilutive.
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The components of basic and diluted earnings per share, or EPS, are as follows:

	
	
	Year ended December 31,
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	2016
	
	
	2017
	
	
	2018
	

	
	
	
	
	
	
	
	
	
	

	Income from Continuing Operations
	
	
	
	
	
	
	
	
	

	Income from continuing operations
	$
	25,430
	
	$
	5,971
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	Less: net income allocated to participating securities
	
	3,355
	
	
	644
	
	
	—
	

	Income from continuing operations attributable to common stockholders
	$
	22,075
	
	$
	5,327
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Income from continuing operations per share:
	
	
	
	
	
	
	
	
	

	Basic
	$
	1.89
	
	$
	0.42
	
	$
	0.96
	

	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	1.72
	
	$
	0.37
	
	$
	0.85
	

	Loss from Discontinued Operations
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Loss from discontinued operations, net of income taxes
	$
	(3,072)
	
	$
	—
	$
	—
	

	Less: loss allocated to participating securities
	
	(405)
	
	
	—
	
	—
	

	
	
	
	
	
	
	
	
	
	

	Loss from discontinued operations attributable to common stockholders
	$
	(2,667)
	
	$
	—
	$
	—
	

	Loss from discontinued operations per share attributable to stockholders:
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Basic
	$
	(0.23)
	
	$
	—
	$
	—
	

	Diluted
	$
	(0.21)
	
	$
	—
	$
	—
	

	
	
	
	
	
	
	
	
	
	

	Net income
	
	
	
	
	
	
	
	
	

	Net income
	$
	22,358
	
	$
	5,971
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	Less: income allocated to participating securities
	
	2,950
	
	
	644
	
	
	—
	

	Net income attributable to common stockholders
	$
	19,408
	
	$
	5,327
	
	$
	17,923
	

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Net income per share:
	
	
	
	
	
	
	
	
	

	Basic
	$
	1.66
	
	$
	0.42
	
	$
	0.96
	

	
	
	
	
	
	
	
	
	
	

	Diluted
	$
	1.51
	
	$
	0.37
	
	$
	0.85
	

	Weighted Average Number of Common Shares Outstanding
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Basic
	
	11,678,568
	
	
	12,590,221
	
	
	18,573,067
	

	Dilutive effect of stock options, restricted stock units, and warrants
	
	1,192,064
	
	
	1,952,949
	
	
	2,567,315
	

	
	
	
	
	
	
	
	
	
	

	Diluted
	
	12,870,632
	
	
	14,543,170
	
	
	21,140,382
	

	
	
	
	
	
	
	
	
	
	



The following common share equivalents have been excluded from the calculation of weighted-average common shares outstanding, because the effect is anti-dilutive for the periods presented:

Year ended December 31,
[image: ]

	
	2016
	
	2017
	
	2018

	
	
	
	
	
	

	Anti-dilutive Disclosure
	
	
	
	
	

	Series A redeemable convertible preferred stock outstanding
	1,775,000
	
	1,522,123
	
	—

	
	
	
	
	
	

	Stock options issued and outstanding
	237,185
	
	50,604
	
	—

	
	
	
	
	
	




17. Subsequent Events

On January 1, 2019, the Company entered into an amendment to an office building lease relating to 117,719 square feet of office space, which includes the Company’s headquarters.

This amendment adds an additional 30,114 square feet and extends the lease term until January 31, 2024. In addition, this amendment gives the Company the option to extend the lease for an additional five-year term, with
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certain increases in the annual base rent. The amendment to the office building lease is expected to commence in April 2019. Future expected minimum payments under the amended lease are as follows:

	
	
	Amount

	
	
	

	2019
	$
	2,402

	2020
	
	3,543

	
	
	

	2021
	
	3,627

	2022
	
	3,845

	
	
	

	2023
	
	4,120

	Thereafter
	
	345

	
	
	

	
	$
	17,882

	
	
	



On January 1, 2019, the Company entered into an amendment to an office building lease relating to 40,657 square feet of office space in conjunction with the Spin-Off. The amendment gives the Company the options to extend the lease for an additional period of approximately 18 months and a subsequent additional five-year term. The amendment to the office building lease commenced in January 2019.
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Item 9. Changes in and Disagreements with Accountants on Accounting and Financial Disclosure

None.

Item 9A. Controls and Procedures

Evaluation of disclosure controls and procedures

Our management, with the participation of our Chief Executive Officer and our Chief Financial Officer, have evaluated our disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the Exchange Act as of the end of the period covered by this Annual Report on Form 10-K. Based on that evaluation, our Chief Executive Officer and our Chief Financial Officer have concluded that, as of the end of the period covered by this Annual Report on Form 10-K, our disclosure controls and procedures are designed at a reasonable assurance level and are effective to provide reasonable assurance that information we are required to disclose in reports that we file or submit under the Exchange Act is recorded, processed, summarized, and reported within the time periods specified in SEC rules and forms, and that such information is accumulated and communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as appropriate, to allow timely decisions regarding required disclosure.

Management’s Annual Report on Internal Control Over Financial Reporting

Our management is responsible for establishing and maintaining adequate internal control over financial reporting, as such term is defined in Exchange Act Rules 13a-15(f) and 15d-15(f). Under the supervision and with the participation of our management, including our Chief Executive Officer and Chief Financial Officer, we conducted an evaluation of the effectiveness of our internal control over financial reporting as of December 31, 2018 based on the guidelines established in the Internal Control—Integrated Framework (2013 framework) issued by the Committee of Sponsoring Organizations of the Treadway Commission. Our internal control over financial reporting includes policies and procedures that provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external reporting purposes in accordance with GAAP. Based on the results of our evaluation, our management concluded that our internal control over financial reporting was effective as of December 31, 2018.

Changes in internal control over financial reporting

There were no changes in our internal control over financial reporting identified in connection with the evaluation required by Rule 13a-15(d) and 15d-15(d) of the Exchange Act during the year ended December 31, 2018 that have materially affected, or are reasonably likely to materially affect, our internal control over financial reporting.

Inherent limitation on the effectiveness of internal control

The effectiveness of any system of internal control over financial reporting, including ours, is subject to inherent limitations, including the exercise of judgment in designing, implementing, operating, and evaluating the controls and procedures, and the inability to eliminate misconduct completely. Accordingly, any system of internal control over financial reporting, including ours, no matter how well designed and operated, can only provide reasonable, not absolute assurances. In addition, projections of any evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that the degree of compliance with the policies or procedures may deteriorate. We intend to continue to monitor and upgrade our internal controls as necessary or appropriate for our business, but cannot assure you that such improvements will be sufficient to provide us with effective internal control over financial reporting.
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Item 9B. Other Information.

Not applicable.

PART III

Item 10. Directors, Executive Officers and Corporate Governance

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the Securities and Exchange Commission within 120 days of the fiscal year ended December 31, 2018.

Codes of Business Conduct and Ethics

Our board of directors has adopted a Code of Business Conduct and Ethics that applies to all officers, directors and employees, which is available on our website at (https://investors.bandwidth.com/corporate-governance/governance-overview) under “Governance Documents”. We intend to satisfy the disclosure requirement under Item 5.05 of Form 8-K regarding amendments to, or waiver from, a provision of our Code of Business Conduct and Ethics and by posting such information on the website address and location specified above.

Item 11. Executive Compensation

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the Securities and Exchange Commission within 120 days of the fiscal year ended December 31, 2018.

Item 12. Security Ownership of Certain Beneficial Owners and Management Related Stockholder Matters

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the Securities and Exchange Commission within 120 days of the fiscal year ended December 31, 2018.

Item 13. Certain Relationships and Related Transactions and Director Independence

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the Securities and Exchange Commission within 120 days of the fiscal year ended December 31, 2018.

Item 14. Principal Accountant Fees and Services

The information required by this item is incorporated by reference to our Proxy Statement relating to our 2019 Annual Meeting of Shareholders. The Proxy Statement will be filed with the Securities and Exchange Commission within 120 days of the fiscal year ended December 31, 2018.
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PART IV

Item 15. Exhibits and Financial Statement Schedules

(a) The following documents are filed as part of this report:

1.	Financial Statements

See Index to Financial Statements at Item 8 herein.

2.	Financial Statement Schedules

Schedules not listed above have been omitted because they are not required, not applicable, or the required information is otherwise included.

3.	Exhibits
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	EXHIBIT INDEX
	
	
	

	Exhibit
	Description of Exhibit
	
	Form
	

	number
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	2.1
	
	
	
	
	
	Reorganization Agreement, dated as of November 30, 2016, by and between S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and Republic Wireless, Inc.
	
	
	

	3.1
	
	
	
	
	
	Second Amended and Restated Certificate of Incorporation.
	Q3 10-Q
	

	3.2
	
	
	
	
	
	Second Amended and Restated Bylaws.
	Q3 10-Q
	

	4.1
	
	
	
	
	
	Investors’ Rights Agreement.
	S-1
	

	4.2
	
	
	
	
	
	
	Form of Buy-Sell Agreement.
	S-1
	

	10.1
	
	
	
	
	Credit and Security Agreement among Bandwidth.com, Inc., Keybank
	S-1
	

	
	
	
	
	
	
	
	National Association, Keybanc Capital Markets Inc., Pacific Western Bank,
	
	
	

	
	
	
	
	
	
	
	Fifth Third Bank and Silicon Valley Bank, dated as of November 4, 2016.
	
	
	

	10.2
	
	
	
	
	Form of Indemnification Agreement between Bandwidth Inc. and each of its S-1A
	

	
	
	
	
	
	
	
	Executive Officers and Directors.
	
	
	

	10.3
	
	
	
	
	2001 Stock Option Plan and forms of awards thereunder.
	S-1
	

	10.4
	
	
	
	
	2010 Equity Compensation Plan and forms of awards thereunder.
	S-1
	

	10.5
	
	
	
	
	Employment Agreement, dated as of October 1, 2008, by and between
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and John Murdock.
	
	
	

	10.6
	
	
	
	
	Employment Agreement, dated as of May 3, 2010, by and between
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and W. Christopher Matton.
	
	
	

	10.7
	
	
	
	
	Employment Agreement, dated as of September 16, 2011, by and between
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and Jeff Hoffman.
	
	
	

	10.8
	
	
	
	
	Employment Agreement, dated as of January 1, 2015, as amended on March S-1
	

	
	
	
	
	
	
	
	9, 2017, by and between Bandwidth.com, Inc. and David A. Morken.
	
	
	

	10.9
	
	
	
	
	Employment Agreement, dated as of March 1, 2017, by and between
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and Henry R. Kaestner.
	
	
	

	10.10
	
	
	Consulting Agreement, dated as of February 22, 2010, by and between
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc. and Carmichael Investment Partners, LLC.
	
	
	

	10.11
	
	
	Office Lease, by and between Venture Center LLC and Bandwidth.com,
	S-1
	

	
	
	
	
	
	
	
	Inc., dated January 22, 2013, as amended to date.
	
	
	

	10.12
	
	Sublease, by and between Allied Telesis Capital Corporation and
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc., dated December 1, 2015.
	
	
	

	10.13
	
	Facilities Sharing Agreement, by and between Bandwidth.com, Inc. and
	S-1
	

	
	
	
	
	
	
	
	Republic Wireless, Inc., dated November 30, 2016.
	
	
	

	10.14
	
	Transition Services Agreement, by and between Bandwidth.com, Inc. and
	S-1
	

	
	
	
	
	
	
	
	Republic Wireless, Inc., dated November 30, 2016.
	
	
	

	10.15
	
	Transition Services Agreement, by and between Republic Wireless, Inc. and
	S-1
	

	
	
	
	
	
	
	
	Bandwidth.com, Inc., dated November 30, 2016.
	
	
	

	10.16
	
	Tax Sharing Agreement, by and between Bandwidth.com, Inc. and Republic
	S-1
	

	
	
	
	
	
	
	
	Wireless, Inc., dated November 30, 2016.
	
	
	

	10.17
	
	Employee Matters Agreement, by and between Bandwidth.com, Inc. and
	S-1
	

	
	
	
	
	
	
	
	Republic Wireless, Inc., dated November 30, 2016.
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File No.	Exhibit	Filing Date

333-220945	2.1	10/13/2017

001-38285	3.1	12/14/2017

001-38285	3.2	12/14/2017

333-220945	4.2	10/13/2017

333-220945	4.3	10/13/2017

333-220945	10.1	10/13/2017


333-220945	10.2	10/30/2017

333-220945	10.3	10/13/2017

333-220945	10.4	10/13/2017

333-220945	10.5	10/13/2017

333-220945	10.6	10/13/2017

333-220945	10.7	10/13/2017

333-220945	10.8	10/13/2017

333-220945	10.9	10/13/2017

333-220945	10.10	10/13/2017

333-220945	10.11	10/13/2017

333-220945	10.12	10/13/2017

333-220945	10.13	10/13/2017

333-220945	10.14	10/13/2017

333-220945	10.15	10/13/2017

333-220945	10.16	10/13/2017

333-220945	10.17	10/13/2017
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	10.18
	Master Services Agreement, by and between Bandwidth.com, Inc. and
	S-1
	333-220945
	10.18
	10/13/2017

	
	Republic Wireless, Inc., dated November 30, 2016.
	
	
	
	

	10.19
	Master Service Agreement, by and between Level 3 Communications, LLC
	S-1
	333-220945
	10.19
	10/13/2017

	
	and Bandwidth.com, Inc, dated March 14, 2008, as amended to date.
	
	
	
	

	10.20
	Form of Conversion Lock-up Agreement between Bandwidth Inc. and the
	S-1A
	333-220945
	10.20
	10/30/2017

	
	Key Holders.
	
	
	
	

	10.21
	2017 Incentive Award Plan, and forms of award agreements thereunder.
	S-1A
	333-220945
	10.21
	10/30/2017

	10.22
	Office Lease, by and between Keystone-Centennial II, LLC and
	2017 10-K
	001-38285
	10.22
	2/26/2018

	
	Bandwidth.com, Inc., dated January 12, 2018.
	
	
	
	





	
	
	
	Office Lease, by and between WP Propco III, LLC and Bandwidth Inc.,

	10.23
	dated January 1, 2019, Venture III amendment.

	
	
	
	Office Lease, by and between WP Propco III, LLC and Bandwidth Inc.,

	10.24
	dated January 1, 2019, Venture I amendment.

	21.1
	
	
	List of subsidiaries of Bandwidth Inc.

	23.1
	
	
	Consent of Ernst & Young LLP, Independent Registered

	
	
	
	Public Accounting Firm.

	31.1
	
	
	Certificate of the Chief Executive Officer pursuant to Exchange Act Rules

	
	
	
	13a-14(a) and 15d-14(a), as adopted pursuant to Section 302 of the

	
	
	
	Sarbanes-Oxley Act of 2002.

	31.2
	
	
	Certification of the Chief Financial Officer pursuant to Exchange Act Rules

	
	
	
	13a-14(a) and 15d-14(a), as adopted pursuant to Section 302 of the

	
	
	
	Sarbanes-Oxley Act of 2002.

	32.1*
	Certification of the Chief Executive Officer and Chief Financial Officer

	
	
	
	pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of

	
	
	
	the Sarbanes-Oxley Act 2002.

	101.INS
	XBRL Instance Document - the Instance Document does not appear in the

	
	
	
	interactive data file because its XBRL tags are embedded within the Inline

	
	
	
	XBRL Document.

	101.SCH
	XBRL Taxonomy Schema Document.

	101.CAL
	XBRL Taxonomy Extension Calculation Linkbase Document.

	101.DEF
	XBRL Taxonomy Extension Definition Linkbase Document.

	101.LAB
	XBRL Taxonomy Extension Label Linkbase Document.

	101.PRE
	XBRL Taxonomy Extension Presentation Linkbase Document.




Filed herewith

Filed herewith

Filed herewith

Filed herewith.

Filed herewith

Filed herewith

Furnished herewith

Filed herewith


Filed herewith

Filed herewith

Filed herewith

Filed herewith

Filed herewith


· The certifications furnished in Exhibit 32.1 hereto are deemed to accompany this Annual Report on Form 10-K and will not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended, except to the extent that the registrant specifically incorporates it by reference.

Item 16. Form 10-K Summary

None.
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SIGNATURES

Pursuant to the requirements of the Section 13 or 15(d) of the Securities Exchange Act of 1934, as amended, the Registrant has duly caused this report 10-K to be signed on its behalf by the undersigned, thereunto duly authorized.

	
	
	BANDWIDTH INC.

	Date:
	February 15, 2019
	By:
	/s/ David A. Morken

	
	
	
	

	
	
	
	David A. Morken

	
	
	
	Chief Executive Officer and Chairman

	
	
	
	(Principal Executive Officer)

	Date:
	February 15, 2019
	By:
	/s/ Jeffrey A. Hoffman

	
	
	
	

	
	
	
	Jeffrey A. Hoffman

	
	
	
	Chief Financial Officer

	
	
	
	(Principal Accounting and Financial Officer)

	Date:
	February 15, 2019
	By:
	/s/ John C. Murdock

	
	
	
	

	
	
	
	John C. Murdock

	
	
	
	Director

	Date:
	February 15, 2019
	By:
	/s/ Brian D. Bailey

	
	
	
	

	
	
	
	Brian D. Bailey

	
	
	
	Director

	Date:
	February 15, 2019
	By:
	/s/ Lukas M. Roush

	
	
	
	

	
	
	
	Lukas M. Roush

	
	
	
	Director

	Date:
	February 15, 2019
	By:
	/s/ Douglas A. Suriano

	
	
	
	

	
	
	
	Douglas A. Suriano

	
	
	
	Director
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Exhibit 21.1



List of Subsidiaries of Bandwidth Inc.

Bandwidth.com CLEC, LLC (Delaware, United States)

Broadband, LLC (Delaware, United States)

IP Spectrum Solutions, LLC (Delaware, United States)

UK Bandwidth Limited (England and Wales)

NL Bandwidth B.V. (Netherlands)

Exhibit 23.1




Consent of Independent Registered Public Accounting Firm

We consent to the incorporation by reference in the following Registration Statements:

1. Registration Statement (Form S-3 No. 333-228939) of Bandwidth Inc., and

2. Registration Statement (Form S-8 No. 333-222167) pertaining to the Bandwidth Inc. 2017 Incentive Award Plan, the Bandwidth.com, Inc. 2010 Equity Compensation Plan, and the Bandwidth.com, Inc. 2001 Stock Option Plan;

of our report dated February 15, 2019, with respect to the consolidated financial statements of Bandwidth Inc. included in this Annual Report (Form 10-K) of Bandwidth Inc. for the year ended December 31, 2018.

/s/ Ernst & Young LLP

Raleigh, North Carolina

February 15, 2019

Exhibit 31.1

CERTIFICATION PURSUANT TO RULE 13a-14(a) OR 15d-14(a) OF THE SECURITIES EXCHANGE ACT OF 1934, AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, David A. Morken, certify that:

1. I have reviewed this Annual Report on Form 10-K of Bandwidth Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
4. The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

b. Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

c. Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's most recent fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant's internal control over financial reporting; and

5. The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant's ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting.

Date: February 15, 2019

/s/ David A. Morken
[image: ]

David A. Morken

Chief Executive Officer and Chairman

(Principal Executive Officer)

Exhibit 31.2

CERTIFICATION PURSUANT TO RULE 13a-14(a) OR 15d-14(a) OF THE SECURITIES EXCHANGE ACT OF 1934, AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Jeffrey A. Hoffman certify that:

1. I have reviewed this Annual Report on Form 10-K of Bandwidth Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
4. The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

b. Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;

c. Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant's internal control over financial reporting that occurred during the registrant's most recent fiscal quarter (the registrant's fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant's internal control over financial reporting; and

5. The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant's auditors and the audit committee of the registrant's board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant's ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting.

Date: February 15, 2019

/s/ Jeffrey A. Hoffman
[image: ]

Jeffrey A. Hoffman

Chief Financial Officer

(Principal Accounting and Financial Officer)

Exhibit 32.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER AND CHIEF FINANCIAL OFFICER

PURSUANT TO
18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

Pursuant to the requirement set forth in Rule 13a-14(b) of the Securities Exchange Act of 1934, as amended, (the “Exchange Act”) and Section 1350 of Chapter 63 of Title 18 of the United States Code (18 U.S.C. §1350), David A. Morken, Chief Executive Officer of Bandwidth Inc. (the “Company”), and Jeffrey A. Hoffman, Chief Financial Officer of the Company, each hereby certifies that, to the best of his knowledge:

1. The Company’s Annual Report on Form 10-K for the full year ended December 31, 2018, to which this Certification is attached as Exhibit 32.1 (the “Periodic Report”), fully complies with the requirements of Section 13(a) or Section 15(d) of the Exchange Act; and
2. The information contained in the Periodic Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

Date: February 15, 2019

/s/ David A. Morken
[image: ]

David A. Morken

Chief Executive Officer and Chairman

(Principal Executive Officer)

/s/ Jeffrey A. Hoffman
[image: ]

Jeffrey A. Hoffman

Chief Financial Officer

(Principal Accounting and Financial Officer)
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car is fallue 10 pay rent or other sum dus bercunder upoa the firt 0ccasion in cach caleadar
yoar that Teaaot doss not pay is eat o otber sy due beseunder timely, but Landlord wil not
be required o give his potice more han one (1) fme in any calendar year; 2) Tenant fals to
observe or perform any of the oiber covenants, conditions or provisious of this Lease to be
observed o performed by Tenaat end fails o cure such default within fifteca bosincss (15) dsys
afer writien noice thereof to Tenast or sach loager period (nck to exceed a aditionsl ifeen
(15) business days) 15 may reasonably be necessary, provided Teant is diligently purssing &
cure of such falure; (3) the inteest of Teaant i this Leaso is lovied upon wnder execation or
otber legal process: (4) a peiton i fld by or against Teaant 1o eclare Teaant bankrups o
secking a plan of reorganizaton o rTangement under any Chapier of the Bankropecy Code, or
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any amendmeat, replacement or substitution therefor, ox 1 delay peyment of, reduce or modify
‘Teaant's e, or any petiton is filed or other action taken to reorganize or modify Teaant's
capital stracture or upon the dissolution of Tenant; 5) Tenant i declared insolveat by law or any
‘assigament of Tenant's property s made for the benefit of reditors (6) a receiver is appoined
for Teaant or Tenant's property; (7) Tenant assigos its imteest in this Lease or sublets ay
‘portion of the Premises except as permmitted in this Lease or Tenant shall otherwise breach the
provisions of Aticle 8 of this Lease; or () Tenant sbandons the Premises. Notwithstanding
anything hercin fo the contrry, provided Teaant contioues fo pay fent upon vacating the
‘Preises prior o the expiration of the Term, Landlord shai pot cousider such act abendonment.
‘Notwitstanding the foregoing, o0 notie to Teaas shal be rquired, and an Eveat. of Defuit shall
‘omaticall occar, f Tenaa defuls voder 2 obligatons pursoas 1o Aices 17,20 0z 4 bereot. Aoy
‘cash or other boos, inducement or consideration for Tenants cateriog into this Lease, aay rent
credits, reot abatement or tenaat improvement coustruction allowances provided o Teoant, o
a0y and all direct end incirece coss incured by Landlord arsing out of the design or
‘onstruction of any tenant improvemens for the Premises (or llowances therefor) in conaection
ith this Lease, all of which concessions are hereinafte collectively referred to as “Landlord
‘Concessions.” shall be decaned conditioned upon Tenaat's full and fsithl performance of all of
the terms, coveaants and conditions of this Lease t be performed by Tensnt during the Term of
this Lease.

1202 LANDLORD'S REMEDIES

Upon the occurrence of aa eveat of default by Teaant under this Lease, Landlord, at its
‘option, without farther notice or demand to Tenant aad porsaant to legal process in the Site of
‘North Carolio, may i addition o al other rights and remedies provided in this Lease, f law or
in equity:

A Termioste this Lease and Tenant’s right of possession of the Premises, and
recover all damages to which Landlord is entited uader 1aw, specifically inclodiag () the cost of
recovering the Premises (inciuding, without limitation, reasonable attorneys' fees nd coss of
suif). i) the cost as reasonsbly estimated by Laodloré of any aherations of, or repais 10, te.
‘Premises which are necessary of proper (o prepare the same for releting (ncluding repairs,
alterations, improvemepts, additions, decorations, reasonable Jegal fees ad brokerage
‘comemissions), (i) the unpaid reat owed at the time of termination, plus interet thereon from the.
ue date at the maximom rae permitied by law ot fiteen perceat (15%) per aanum, whichever is
s, (iv) the balance of the Moathly Base Reat for the remaiader of the term of tis Lease, (v)
any other sum of money and damages owed by Teaant to Landlord, and (vi) any Landlord
‘Concession sbated, given, provided, peid or iocarred by Landlord. Io such case Landiord shall
Do be obligated to rele the Premises.

B. Termiate Tenznt's right of possession of the Premises without termioating this
Lease, in which eveat Landlord may, bt shal oot be obligated to,relet the Premises, orany part
thereof for the account of Tenaot, for such reat and term nd upon such otber tecms 0d
‘conditons 2 aze cceptable o Laodlord. For purposes of such eleting, Landlord is atbcsized
‘o redecorate, repir, st and improve the Premises (0 the extent reasonably necessary. Uil
Landiord docs reet the Premises, Tenant shal pay Landlord mocthly on the st day of each
‘month during the: period that Teoaat's right of possession is terminated, 2 s0m oqual 0 the
‘amount of Reat dve uder this Lease for soch month (css any amount which Landlord could
have resized if Landlord rele tbe Precises to & reputable, crdit-worthy substtte teaant
procured by Teoant acd preseated o Landlord in witing, which substitute tensat was ready,
‘wiling d ble 0 lease th eatie Preaises from Lanclord under a lease i fom ideticl o the
form of this Lease). If and when the Premiscs are et and 2 suffcient sum is no realized from
‘such releting aftr paymest of al Landlord's expenses of eeting incioding repais, alierations,
improvemeats, additons, decorations, Jegal fecs and brokerage commissions) 10 saisfy the
‘payment of Rent doe under this Lease for any month, Teasnt shall pey Landiord sny such
deficiency montbly upon demnaod. Teanantagrees that Landlord may file suit o recover sny sums
due to Landlord oadee this secton from time 4o time and that such it or recovery of &y
‘emount due Landlord shal ot be any defense 0 any subsequent acton broug for any mout
20t previously reduced 1o judgment in favor of Landlord. If Landlord elects 1 terminate
‘Teaant's right 1o possession oaly withot terinating this Lease, Landlord may, at s option,
eoter intothe Premises,remove Teaant'ssigns and other evideaces of tenanicy, and take and bokd
possesion theraf, s staed fo Article 13 of this Lease; provided, howerver, that such eatry and
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C. In the even: 2 petition is fied by or against Tenant seeking & plan of
reocganization or amngement under the Bankrapicy Code, Laodlord and Tenant agree, to the
extent permitted by law, that the truste in baskrupicy sball defermine wikin sixty (60) days
‘after commencement of the case, whether to sssume o reject this Lease.

1203 ATTORNEYS' FEES

‘Tenant shail pay, upon demand, all osts and expeases, inciuding siomeys” foes, actually
‘@nd reasonably incured by Landlord in enforcing Tenant's obligations under this Lease or
resalting from Teaant’s defaut under this Lease. Landlord shall pay, upon demand, all cosis and
expenses, incloding attormeys” fecs, sctually and reasousbly incurred by Tenast in enforcing
Landlord's obligations under tis Lease or resultiog from Landlord's default uder this Lease.

13. SURRENDER OF PREMISES

Upon the expiration or termination of this Lease oc termination of Teasnt's right of
‘posscssion o the Premises, Tenant shall surreader 4ad vacate the Premiscs immedistely snd
deliver possession thereof 1o Lanclord in & clean, good and tenantable condition, ordinary wear
‘and laeot defects excepted, and shal remove from the Presaises any aliecatios that Teoant is
requied to remove under the provsicns of tis Lesse and all of Teant’s personal propety
(Gacluding, withou limitation, all voice and daa cabling). Upon any termination which occars
other than by reasoa of aa Eveat of Defaul, Teaant shall be entiled to emove from the Premises
all unatiached sad movable trade fixtures and personal property of Tenant widhout cri or
‘compensation from Landiod, provided Tenant shal immediiely reper al camage resulting
from such removal and shall resore the Premises o @ teamtable condition. In the event
‘possession of the Premises s pot immediatly delivered o Landlord or i Tenant stal fuil 1o
remove any vastached and movabl tade fxtoes or personal property which Tenant i enited
t remove, Laodlord may remove same withost any fabiity to Teaant. Aay movable trade
fixtures and personal property which may be rerzoved from (he Premises by Terant but which
are 0ot 50 removed upon the Vacauey of the Premiscs shall be conclusively presumed to have
‘ben abaadoned by Tenant and e to such propecty shall pass t© Landlord without sy peyment
or creit, and Landlord may, atits 0ption and at Teaaat’s expense, store and/or dispose of sach
property.

14 HOLDING OVER

Inthe cvent Tegant retins posession of the Preises, o aay part o th Premics, afer
the expination o teminaion of this Lease, o the teminaion of Teaaat's right of possssion of
the Prenises, then Tenantshal pay one hundred fifty percent (150%) of the Adjosted Monthly
Base Reat then applicable for each month or panial month duriog such boldover period. I
adition, Teoantshall py any Addiosal Reat accroe during such period of boidorer. Teaant
shallindemnify Landiondagaist al sbilties end darages sstined by Landiod by resson of
such eention of possessicn. The provisions of this Aice shal no: consite & waiver by
Landlord of any re-eary rights of Landlord availabe uader this Leas or by law. If Tenant
retans possessicn of the Premises, o any pat of the Preuises, afe the expirtion or ecmioation
of this Lease, then such holding over sball constiu a tenancy i-will on the same tems nd
condiions contained herei, tezmiaabe by Landlordat any time without any pricea0tice.
15. DAMAGE BY FIRE OR OTHER CASUALTY

1501 SUBSTANTIAL UNTENANTABILITY

I cither the Premises, the Building o the Complex is readered substantally untzaantable
by five o other casuaty, Landlord may lect by giving Teaant wrtin notice within ooe bundred
tveaty (120) days afterthe. date. of sid fire o casalty,eihe t: (1) tecmioat tis Leas 13 of

the date o the fireor other casualy; or (2) proceed to repair o festore the Premises, the Building
or the Compiex (other than leasehold improvements insualled by Teoant after the
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Commeacement Date and personal property installed by Tensat) to substantislly the tame
‘candition as existed smmediately prior to mach fir or casualty.

If Landlond. eiocts to procesd pursuaat 1o opion 2) i the immedissly preceding
‘paragraph, Landlord’s noiosshall contin Landlords essonebie estimate ofte time reqied (o
sobstantialy compite such repes o restonation. If such esimaie idicates that the time s0
required will exceed cos hundred ety (180) days from the date of the casaly, thea Tezant
shal have the ight to terminate this Lease s of the dao of soch casalry by giving writen
ootice o Landlond not e thaa tweaky (20) days aftr the. dst of the Landiond’s notce. I
Landlond's esimate indicte tat the fepie o restoration caa be substantally completed wiia
one hundred eighty (180) days, or i Temaot fals to exercie it sid igh to teminate his Lease,
his Lease shallremin n oro and effec.

1502 INSUBSTANTIAL UNTENANTABILITY

I either the Premises,the Building o the Complex is damaged by fire or other casualty
but the Premises is not readered sobstantially unteoaotable, then Landlord shal diligently
procced o ropair and restore the damaged portions thercof, otber than the lessehoid
improvements installed by Tenant after the Commeacemeat Date 20d personal property iosalled
by Tenant, to substantially the same condition as existed immediately prior 1 such fire or
‘casualty, unless such damage oocurs during the last twelve (12) mouths of the Lesse Term, in
‘rhich event Landlord shall have the right (o terminate this Lease as of the date of such fire or
other casualty by giviog writicn notie to Tenant within thirty (30) days afer the date of such fire
or other casualty; provided, howsver, that Landlord shall not be required to make fepeirs or
restoration beyond the extent of issurance proceeds actually received by Landlor for such
repains o restoration.

1503 RENT ABATEMENT

Ifall o aay part ofthe Precviscs is damaged by fire o other casuaity and this Lesse s not
terminated, Adjusted Monthly Base Reat shall abate for all o that part of the Premises which is
‘untenantable oo & per diem and proportanate avea basis from three (3) days after the date of the
e or other casualty unti] Landlond has substantially completed the repair and restoration work
in the Premises which it is required 1o pecform, provided, that as & resalt of such fie or otber
‘casualy, Teaaot does 5ot occupy the untenantable potion of the Premmises daring sach period.

1504 TENANT'S RESTORATION

7l o any pr f e Preinef damaged by v or e cssaley and i Lese i k.
{ecminatd, Tenae shall promprly and with due dligene reper snd resioe the Jsscbold
improvements installed by Teoant afier the Commencement Dete and personsl property
previously installed by Tenznt in the Premises.

16. EMINENT DOMAIN
1601 PERMANENT TAKING

If all or any part of the Premises, the Building or the Complex is permaneatly takea or
‘condemned by any competeat autharity for aay public use or parpose (iacluding 8 deed given in
e of condemnation), which renders the Premises sobstantially untznantabi, this Leas shall
terminae as of the dste tie vestsin such authority, and Adjusted Monthly Base Ret shall be
‘apportioned as of such date.

1602 INSUBSTANTIAL TAKING

If any part of the Presises, the Building or the Complex is taken or condemzed for any
public vse or purpose (including 2 deed given in eu of condemaation) and this Lease is not
terminated pursnmnt t Section 16,01 bereof, Adjosted Monthly Base Reat shall be redoced for
the period of such taking by an amount which bears the same ratio 1o Adjusied Mothly Basc.
Reat then in effect as the nomber of square feet of Rentable Area in the Premites 5o taken or
‘condemned, if any, bears 1o the number of square feet of Reatable Area specified in Section
1011 of ths Lease. Landlord, upon receipt and to the extent of the award in condemnation or
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proceeds of sale, shall make necessary repairs and restoraions (exclusive of leasebold
improveneats and personal propery instlled by Teaant) o estore the Premises remaining to 25
‘earits former condition as circurmstances will permit, a0d t0 the Bullding and Complex o the
extzat ecessary o constitute the porion of same not 5o taken or condemaed s &

architectural unit. In the eveat of any taking ox condemaation described in this Section 16.02,
the Reatable Arca of the Premises staied in Section 1,011 and the Reatabie Area of the Building.
‘s specified in ths Lease, shal be reduced, respectively, for ll purposes under this Lease by the
‘murmber of sqare fect of Reatable Area of the Premises, if any, a0d the Building, if any,so taken

o condemned as determined asd certfied by n independent professional arcitect selected by
Landlord.

1603 COMPENSATION

Landlord shal be enttled 0 receive the endie price of award fom sny sach sale, taking
o condemnation wihout any paymeat to Teaust, end Teoart bercby sssgns o Landiord
Teoant's interest, if any, i sch awaré; provided, however, Teaant shall have the right
separtely to pusoo against the condemming anthority a award i respec of th los, f ey, 10
leasehold improvemeats paid for by Tenaat witboat any credit or allowsace from Landlord.
Under no cireumstance shall the Tepaot seck orbe casted o any compensetion for e vale of
s leaschold estate.

17. TENANT'S INSURANCE
17.01 TENANT'S INSURANCE

Teasnt, of its expense, shall maintain in force during the Lease Term each of the
following (and in the case of A., C. and E. below, Tenant shall cavse such insurance 1o be
‘maiotained by any coniractoror vendor etained by Tenaat 1o work on o o the Premises):

A Commercial General Lisbilty Insurasee (2001 ISO form o its equivalent) in the
‘amount of at least One Million and No/100 Doilars ($1,000,000.00) per occarrence, with &
General Aggregate limit of at least Two Million and No/100 Dolars (52,000,000.00), or such
resier smounts as Landlord roay reasonably require. Such insurance shall be on mn occurreace
‘asis with respect 10 the business caied on ia or fom the Premises and Teasnt’s s and.
‘occupancy of the Premises. ‘Teaant further agrees that such insurance shall contain fire and
extended coverage lgal liability insurance.

B. The cquivaleat of ISO Special Form Property Insurance covering Teoant’s
property (including fixtures, leasshold improvements and equipment) focated in the Premises,
providing protectian t0 the extent of one hundred perceat (100%) of the repiscement cost of such
property, less a commercially reasousble deductble, oot to exceed $25,000.00, and such other
‘property insarunce against such othe pels and in such araounts as Landlord may from tme to
time reasonably requie, such requiemeat to be made on the besis tha the required iasurance is
customary at the time for prodeat teasnis of properties similar to the Boikding in the Releigh,
North Carolina area. Tenant farther agrees that such insurance shall include extra expese
coverxge and Business Intrruption coverage in an amount sufficieat to cover the Rea and otber
sums peyable under this Lease for a period of twelve (12) months, commencing with he dae of
Toss.

Statutory Workers' Compensation Insurance and Employer’s Lishilty Tnsurance
‘with minimon limits of t feast $500,000/$500,000/$500,000.

D.  Busiocss Awo Lisbiity Insurance which insures against bodily injary and
‘property damage claims arising out of the ownership, mainienance or use of “any mIo” A
misium of $1,000,000 combined single it shal apply.

E.  Unbrella Libilty insurance which provides excess coverags over the undeclying
previously described. The Umbrela policy should provide minimum limits of liability of

‘per occurrence wad aggregate, and the aggregate Limit should be provided on & “per
location basis ™

2
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Ezch policy of insurance required 1o be maintained by Tenant pursuast to this Article 17
shall be placed with insoraace companies admitied to do business in the Siie where the
‘Complex is located end camying 3 current rati of at least A-IX in “Best's Insarance Guide™
and shall contain an endorsement requiring tirty (30) days” writin notice from the insuruace.
‘company to Landlord, Landlord's lender and the Manager prior to any cancelation or material
roduction in coverage of the policy. The policy of insurance required by paragraphs A snd E
sbove shall name Landlord, Landlord's lender, Landlord's seal estate astet mansger, the
Manages. a0d such other panes as Landlord may designate in writing from tmo to time a5
additional josureds. Priox to the Commencement Detz, mnd anaually thereafter, Teaant shall
deliver to Landlord certiicate of insurance evidencing th poliies of insurance required by this
Amiicle 17, together with satisfactory evidence of proof of payment of premiums.  Landlord
resexves the right to require Teaant to maintain additional insurance coversge 15 deemed
‘necessary by Laodlord in it reasonable discretion. Tenant's insurance shall be primary and non-
‘conteibutory with Landloed's insurance.

17.02 LANDLORD'S INSURANCE

At ll times during the Lease Term, Landiord shall maintain in full force and effect the
‘equivalent of ISO Special For Property Insurance providing protection o the extent of nt less
than one bundred percent (100%) of the replacemeat cost of the Building (lss the cost of
foundations and footings and excluding Jeasebold improvemeats). Nothing berein shall be
‘consirued o require Landlord to nsure those items that Tenaat is obligated to insure pursoant to
Section 17.01B sbove.

18. RULES AND REGULATIONS

Tenant agres for tself and for its sublesants, employees, ageats, and invitees to comply
with the rules end reguiations attached hereto as Exhibit B and incorporated herein by this
reference (the “Rules and Regulations”)-

19. LANDLORD’S RIGHTS

By way of example and not limitation, Landiord shall have tho following rights
exemcisable witbout noice (except a5 expressly provided 10 the contrary) and withoot being
decmed an eviction or distsbance of Tenaot’s use or possession of the Premises or giviog rise
any clim for setoff or abatement of Reat: (1) 1o change the name or steet address of the
Buiiding or the Compiex, upon thirty (30) days” prior writen notice (o Teoant; (2) o fnsall,
affix and maintain ll signs oo the exieror andlor inerior of the Buiding end in and sbont the
‘Complex; (3)to designate andior approve prir o istalation, all typs of signs, window shades,
blinds, drapes, awaings orotber imlar tes, and allinternal lighting that may be visbi from
the exiecior of the Premises; (4) o display the Premises o prospective lenaats st reasonable
bours during the last pine (5) months of the Lease Term; (5) to change the amangement of
eatrances, doors, corridors, eevaors and st in the Boilding, provided that 5o such change
‘shall materialy adversely afect sccess (o the Prerises; (6) fo grant o any party he exclosive
right 1 conduct any businessor render any sevicein o 10 the Bullding, provided soch cxchsive
sight shall ot operse to prokubit Tenant from using the Premises for the purposes permitiod
hercunder, (7) o protibit the placing of vending o dispeosiog machiscs of say Kiad in or sboxt
the Premises other than fo use by Tenant's employees; 8) o bave accessfor Landiord od otber
‘tenaats ofthe Buildiog to any masl chotes and baxcs located in of 0a the Preasises according to
the ules ofthe United Sttes Post Offce (9)to close the Building aftes normal business bours,
except that Tenant and its euployees and invites shal b eatiied o adission at ll times under
sach reasonsble regulatons as Landlord prescribes fo securty purposes; 10) o nke any and all
reasonable messures including inspections ead repais o the Preniss of o the Building as may
be necessary or desiable i the operaion o protecion theseof; (1) o etain at el imes master
keys o pass keys 1 the Premises; (12) to instal, opeaie and malotain secriy <ystens which
‘manior, by closed circuit television o otherwise, all prsons entering and leaviog the Building
ox the Complex; and (13) to install and maiotain pipes, docts, condits, wires and strocusl
elementslocated i the Premises which serve other parts o other tenats of the Building.

20, ESTOPPEL CERTIFICATE
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‘Tenant shall from time to time, pon notJes than tem (10) days® prior writien request by
Landlord or any morigagee or ground lessoc of the Complex, deliver © Landlord or such
mortgagee o ground lessor a sttement jp writng certifying: (1) that this Lesse is unmodified
and in fullforce and effect or, ifthere have been modificatons, Gt this Lease, as modified, i in
ful force and effect; (2) the amount of Adjosted Monthly Base Reot then payable uader this
Lease aad the dato to which Reat has been peid; (3) that Landlond i oot in defult under this
Lease, or, i in defeul, a detailed description of such default(s); (4) whether Tenant i ar is notin
‘possession of the Premises, as the case may be; and (5) such other information as may be
roquested. Failure to defver such estoppel certificate withia such tea (10) day period stall be
deemned Teasnt’s agreement o and sckmowledgrment of the sttements costained therein and
furthemore, if Teaant shall fil o deliver such estoppel certificate within such ten (10) day
period. i) Landlord shall automaically bave the right t© act as TeasnC's attorney in fact and
‘emecute the estoppel certificae on behalf of Tenant, and (i) if, within two (2) busiaess days after
‘Teaant's receipt o a second notice, Tenant fils o provide th estoppel certficate, Tenant shall
pay liquidated damages to Landlond equal to Ten Thousand and No100 Dollas ($10,000.00).
‘The parties hercby stipulaie and agroe that Landiord's dameges in the event Teoant fails 1o
‘provide the estoppel certificate are difficult to compute, and the foregoing fee s a reasonsble
‘stimate thereof and ot a penalty.

21. RELOCATION OF TENANT
Inteationally omited.
22. SECURITY DEPOSIT

As security for the performance of is obligations under this Lesse, Teaant shal pay to
Landlord, carrently with it execation of this Lesse, & security deposit (“Secuxity Deposit) in the.
‘amount stated in Section 1011 bereof. The Secarity Deposit may be applied by Landiord to cure.
any Event of Default of Tenant under this Lease, and upon notice by Landlord of such
‘application, Teasat shall eplenish the Security Deposit in full by promptly paying t© Landiord
the ammouat s0 applied within five (5) business days of notice from Landiord. Lendlord sball not
pay Tenant any interest eared on the Security Deposit. The Securty Deposit shall not be
decmed an advance paymeat of Reat or a measure of demages for any default by Teaant under
this Lease, or shall it be 4 ber or defense 1o any action which Landlord may at any time
‘commence against Teaant. Landlord shall have the right 10 reain & reasonable amount of the
‘Secarity Deposit following (he cxpiration ot earier termination of this Lease in order to provide.
secarity for Tenant's paymeat of Tenant’s Pecceatage Share of Adjosted Moatly Bese Reat.

23. REAL ESTATE BROKERS

‘Teaant repeeseats tat, except for the broker, if aay, se forh in Section 101L hereof as
‘Teaaor's Broker, Tenant bas oot deal with any real estate brokes, salesperson, or finder in
‘connection with ks Lease, nd oo such person iniiaed or partcipatd in the negotation of this
Lesse, or showed the Preaises to Teoant. Tenat agrees o indernify and bold harmiess
Landiord and the Manager from and against any aod al iabifes aod. clams for commissions
and fees acising out of & breach of the forogoing represeotation.  Landiord shall oaly be
responsible for the peyment of a commission 10 the brokers, if any, speciied in Section LOIL
hereof, which paymeat shall be made ouly in sccondance with the s of  separaic sgreement
bewesn Landlord (or Mansges) and Landlord's broker.

24 SUBORDINATION AND ATTORNMENT
2401 SUBORDINATION

This Loaso and the rights of Tenant and obligations of Landiord hereunder are exressly
subjec and subordinat o any round leas ofthe land comprisng (e Bullding now o hereater
existing (pecifically incuding bus 20t limited to that cersin Office Buiking Ground Lease:
Agreement dated March 1, 2000, by and between The Board of Trustees of the Endowment Fund
of North Carolina State Univessity, as ground lessor, and Davis Sandler Three, LLC, as ground
lessee) (a5 ameoded, asigae o otberwise modiid, the “Ground Lsse™. and all amendineats,
renewals, modifications asd exteasions of and to any seid ground lease, and (o the lien and
provisions of any it len motgage sow or ereafe existing eocumbering he Complex, o &y

»





image73.png
pat thereo, o said ground leasshold estate, and all ameadments, recowals sad modifications
‘and extensions of end o any ssid morgage, and 1 all advances made or hereafter to be made
upon the security of said morigage. Tenant agrees o execute and deliver such further
mstrumeats subordiaating this Lease to any such ground lease ot the lien of any such mortgage.
s may be requested io writing by Landiond from time (o time. As used herein, the term
‘mortgage shall mean any firt lien morgage, desd of trust, deed to secure debi or otber
instruments used 0 secure debt.

2402 ATTORNMENT

In the event of the foreciosure of any such morigage by voluntary agreemeat or
‘xberwise, or the commencement of say judicial action seeking such foreclosure, or eny trnsfer
by a deed inli of foreclosure, or any simila transfc that s made in anticipation or upoe hreat
of foreclosure, or any termination of the Ground Lease by ground lessor thereunder, Teoart, at
the request of the then Landlord, shall aton to and recogaize soch mortgagee, purchaser or
‘ground lessorin foreclosure o otherwise as Tenant’s Landlord under this Lease. Teaant agrees
© execote and deliver at any time upon request of such morigages, purchaser, or their
‘successars, ay instrurment o further evidence such atornment.

25. HAZARDOUS MATERIALS
2501 GENERATION OF HAZARDOUS MATERIALS

Tenant shll nct use, generae, manfictur, rodoce, siore, releae, discharge ot dispose
of oa, i, or under he Premises or e Comple, or Taspot to or from the Preauises o
‘Compiex, any Fiszerdous Matesal (s defied in subparagraph 5 below), o allow any other
person o caity 10 o .

2502 COMPLIANCE WITHLAWS

“Tenant sball comply with sl locel, sate and federl Jaws, onisances 13d regulaions
elating 10 beakth, safery and proition of the eavirooment, facloding witkout litation hose
relating to Hazardoos Materils o, in, under, aboutor berwise elated to the Prcuises.

2503 NOTIFICATION

“Tenant sball promptly nocify Lendiond should Tenant rocsive motice of, or odberwise
become awae of, any: (2 pending or threatened caviroomentl regulatory action sgainst
‘Tenant, the Precuises o the Comple; (b) claims made o thresteaed by any third party relating
10 sy loss o njury resuling from any Hazardovs Matcil; (c) release or discharge, or
bseatened rlease o discharge, o any Hazardous Material i, on, uader or sbont the Preaises o
the Complex;or (¢ vilaton of any local, sate o fderallaw, rdisance ot regalation relsting o
bealt, safety, protection of the eavironment or Hazardocs Materials an the Premises, n the
Bailding or i the Complex.

2504 INDEMNIFICATION

Tenaat agrees o indeawify, defend and hold Landlord, the Manager sad their respective
ageats and employees harmiess from aod against any aad al lisbiltes, clions, demnds, costs
and expenses of every kind and mtwe (incloding stiomeys’ fees) directly or indirecdy
‘atibuable to Teoant's aure to comply withthis Section 25, ncluding. withont limitaion: ()
all consequential damages; and (b) the costs of any required or necessary repar, cleanip or
Getoxificaion of the Premiscs and/ of the Complr, and the preparation and implerentation of
any closure, emedial or other required plan. The ideranity contained i this Secton 25,04 sball
Survivethe fermination or cxpiration of this Lease.

2505 DEFINITION OF HAZARDOUS MATERIALS
As used in this Aicle 25, the term “FHazardovs Materia” shall mean. any ciement,
‘compound, mixture, solution, pacticle o substance which is dangerous or harmiful or poteatally

dangerous or barmfl to the ealth or welfare of [fe or eavironmeat, ncluding but notlimited to
‘explosives, petrolenmm: products, radioctive material, hazardous wastes, toxic. substances o

u
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relaied materials, including, without imitatoo: (1) any substances defined ss or inciudsd

the definition of “hazardous substauces,” “hazardous wastes,” “hazandous madecials,” “oxic
substances.” “hazardous pollutasts” or “txic polltants,” or ofber simlar tes, as those terms.
are used in the Resource Conservetion and Recovecy Act, the Comprehensive Eavironmental
Response, Compeasstion and Liability Actof 1980, the Hazardous Materials Transportation Act,
the Toxic Sobstances Control Act, the Clean Alr Act and the Clesn Water Act, or any
‘ameadmeas thereto,or any regultions promulgated thereunder, and sy otber law o regltion
prommigated by any federal, runicipal, site, county or other govermental or quisi
‘governmental suthority and/or agency or depariment theceof; (2) ay “PCBS” or “PCB items” (15
defined in 40 CFR_ §7613); or 3) any “asbestos” (as defined in 40 CER. §763.63); provided,
bowever, that Tenant shall 1ot b in defaolt bereunder i i maintains in the Premises, sod Tenaat
s hereby penitied to reain in the Premises, common office supplies 4nd common cleaning
‘solveats which may be considered as Hazardous Materals.

26. NOTICES

Al potices required or permitted to b given under this Lease shal be n writing aod shall
be doemed given and delivered, whether or not roceived: () three (3) business days afer being
deposited in the United Staes Mil, postage prepaid and properly addressed, certified mail,
rotumm receipt requested, o (i) on the next business day afte being deposited with & natioually-
recognized, overmight delivery service such a5 FedEx o UPS, at the addresses shown in Section

‘wiiten notice 1o the other pany. In addition, any notice may be given by band delivery to the
notice address of ether party with a sigoed receipt obtained.

27. MISCELLANEOUS
27.01 LATE CHARGES

Al delinguent Rent shall beer interst a the maximum rate permitied by law or ifteen
‘percent (15%) per anaum, whichever s less, from the date that i thity (30) dsys following the
due dat thercof (for purposes of this Section 27.01, the date Retis
0 amy grace period for payment) uail paid.
27.02 ENTIRE AGREEMENT

¢
:
i
i

2703 NOOPTION

‘The cxccution of this Lease by Teoant and delivery of same to Landlond or Manager does
‘0t constiute a reservation of or optios for the Premises or an agreement 1o entr [nto a Lease,
‘and this Lease shall become effective oaly if sad whea Landlord executes sad delivers same 1o
‘Tenant; provided, howeve, the execation and delivery by Teaant of this Lease (o Landlord or
the Manager shall costinite an jrrevocable offe by Tenant 1 lease the Premises on the tems
‘and conditions herein cootained. 1f Tenant is a corporation, it shal,if reguested by Landlord,
deliver to Landlond certifid resolutions of Teaant's disectors authorizing execation aad delivery
of this Lease and the performance by Teaant of its obligations hereander. If Tenant is &
‘pertership, every general parter thereof shall execute, ths Lease, ualess & lesser number is
deemed sufficient i the reasonable opinion of Landiord's legal counsel.

27.04 ACCORD AND SATISFACTION

No payment by Teaant of receipt by Landlord of a lesser amount tan any installment or
payment of Reat due shall be deered to be other than 0 sccount of the armount due, and no
endorsement or statement oa any check or any lecier accompanying any check or payment of
Reat shall be deemed an accord and satisfation, end Landlord may acoept such check or
peyment without prejodice to Landlord's right to recover tbe balance of such installment or
‘payment of Rent or pursoe any other remedies available 1o Landlord. No receipt of money by

»
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image75.png
Landlord from Tenaat aftr the termination of this Lease or Tenant's right of possession of the
Preamises shall einstate, continue or exicad the Lease Team.

27.05 BINDING EFFECT

‘This Lease shall be binding upon and inure 1 the beneft of Landlord and Teaaat and
e respective heirs, legal represeatatives, successors and permited assigas.

27.06 FORCE MAJEURB

Neither pary hereto shall be dsemed in defaalt with respect o any of the tecms,
‘covenants and conditions of this Lease, if such panty fails t timely pecform same snd soch
filuze is due in whole or in part 0 any stike, lockout, labor trouble (whether legal ot llegal),
vl disorder, inabilit to procure matecals, failue of power, estictve govermental ews and
rogulations, riots, insuTections, war, fael shoriges, accideats, casualtes, Acts of God, acts
caused directly or indirectly by the other party (of such ofber party’s agents, employees or
invitss), terrorist acton, aifcraf or other aesal devices or aricies dropped therefrom, or #ay
other cause beyond the commercially reasoaable conrol of the non-performing party; provided,
‘however, that nothing berein shall excouse Tegant's fallue 1o pay Adjusted Mosthly Base Reot or
‘any other charges due to Landlord hereander.

2.07 CAPTIONS

The Anicle and Section captions in this Lease are inseried only ss a matier of
‘convenieace aad in 10 way define, limit, constroe, o describe the scope o inteat of such
‘Aricles and Sections.

27.08 APPLICABLELAW

“This Lease shall be constraed in accordance with the laws of the sate of North Caroline.
‘Veaue shal li in any court of competent jorisdiction withia the state of North Caroling.

2700 TIME

‘Time is of the caseace with respect o cach and every provision of this Lease aad the
pecformance of all obligations bercunder.

27.10 LANDLORD'S RIGHT TO PERFORM TENANT'S DUTIES

I Teoant fails tely 60 perform any of ts dates undee this Loase, then Landiod shll
have the ight (but nothe obligation), afler the expiration of any grace period clscwhere uade
{his Leasecxpressly ganted fo Tenent for he performance of soch dty, o perfom such ity oa
botlf and at the expense of Teoant without frter prior potice o Teaant, and al sums
expeaded or cxpeoses incared by Landlord i pecorming such duty soal be deemed to be
‘Additional Reat under this Lease s shall be du and peyabie upon dexmand by Landlord.

2711 RELATIONSHIPS

‘The relationship between Landiord and Teaant s that of landlord snd teaat and nofhing
‘herein shall be coustrued 1o give rise to any otber relarionship including, without limitation, &
caecitor aad debtor relaionship.

2.2 INVALIDITY

H any termis), conditions). coveass(s), clause(s) or provision(s) becein contined shall
operste oc would prospectively operso to iavalidete this Lease in whole or in part, then such.
teru(s). conditionts), covenant(s), clauses), and provision(s) oaly shall be held for naught a5

though not berein contained, and the remainder of this Lease shall remain operative and ia full
force and effect.

27,13 LIMITATION OF LANDLORD'S LIABILITY

e
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Anything contained i this Lease to the contrary potwithstanding, Teaant agrees that it
shall look solely to the estate and property of the Landlord in the Building and the land
thercunder for th collection of any jodgment (or other judicial process) requiring the payment of
‘money by Landlord for any efaul or breach by Laadlord of any of ts obligations under this
Lesse, subject, bowever, o the prior rights o sny ground or undedlying landlcre orthe holder of
any mortgage coveriag the Building or of Landlord's interest therein, No other asses of the.
Landlord shall be subject to levy, execation or otber jodicial process for the satisfaction of
‘Tenant’s claim. This provision shall notbe decmed, construed o interpreted to be or constiute
20 sgreement, express or implied between Landlond and Teasat that the Landlord's interest
bereundes and in the Building shall e subject t impressment of an equitsble lea or otherwise.
‘Nothing herein contained sball be consirue to lmit any tight of injunction against the Landlord,
where appropeiste.

27,14 TRANSFER OF LANDLORD'S INTEREST

n the event of the sale, ascigameat of tansfec by Landlord of s interest i the Buikding
o in this Lease (other then a oliseral assigameat to secare & debt of Landlord) o 8 socoessor in
interest who expressly assumes the cbligations of Landlord hereunder, Landlord shall hereapon
‘e relessed or discharged. fom all of its covenants and obligations hereander, except such
obligations as sball have accrued prior (o any such sale, sssigmeat or tansfer; and Tenant
agees 10 look solely 10 such successor in interest of Landiond for performance of such
obligations. Asy secarities given by Teaant to Landlord to secure pecformance by Teoant of s
obligations hereander may be assigned by Landlord to such successor in interes of Lendlond;
and, wpon acknowledgment by such successor of receipt of such security and its express
‘assomption of the obligation to account to Teaant for such security in accordance with the terms
of the Lease, Landiord shall thereby be discharged of any fther obligation relating thereo.
Landlord's assigament of the Lease or of any or allof it righs berein shall in 50 manner affect
‘Tenant’s obligations hereunder. Teasot shall thereafter atior and look o sach assignee, &
Landlord, provided Tenant has first received wrtien potice of such assigament of Landlord's
interes. Landlord shall have the right o recly sel, assign or otherwise transfr ts inecestin the
‘Building endor this Lease.

21.15 SIGNAGE

‘Teaant shal not place aay sign on the Building orthe Preuises without Landiords prior
‘writien conseat, which sbal be ia Landlord's sole discretion. Landlord shll provide signage,
icloding saie mumber, for Tenaot within the lobby directory,at Tenants sole cost1ad expense.
“The form of such sigasge stal be commensurate with the Bulding's current listings tnd overall
appearance as determined by Landlord. Aoy subteasat peritied under th provisions of Section
8 hereofshall be responsibe fo cost incared i nstalling additonal signage.

27,16 OFAC AND PATRIOT ACT

Tesant and each of its subsidiares, wembers, direct aod indiroct owners and their
respective afflinies has at all applicable fimes been, is now nd will in the futwe be, in
‘compliance with U.S. Erecative Order 13224 and Tite 3 of the USA Patriot Act collecively,
the "Order”) and 5o action, proceeding, investigaion, charge, claim, eport or notice bas beet,
fild, commenced or thestened against any of them alloging azy falare t 8o comply. Neltber
‘Tenaot noe any of it subsidaries, members, direct and indirect owners and their respective
affates bas knowledge o notie of any fact, evea, circumstasce, situation or conditon Which
‘conld reasoosbly be expecied to result n () any action, proceeding, investigation, chargs, clim,
report o notie being filed, commenced of threateacd agains any of thern alleging any feiue to

ply with the Order, ot i) theimposition of aay civil o criminal penalty against any of them
forany failre o 50 cormply. Neither Tenant nor is members are incloded in the OFAC Listsct
fort i the Ocderor 31 CFR Ch ¥ (Par 595) Appeocix A

27,17 TENANT IMPROVEMENT ALLOWANCE

“Tenant shal be enited 10 a allowance cqua o Sixty-Five Thovsend Four Hundred Five
2nd No/100 Dollars (865,405,00) (the “Tenant Improvement Allowsnce") o be used soely for
{be nsalation ofshowers sad lockers i the Premises (collecively, e “Teaant Iprovements”)
i scodznes with contractual arangerments to be made between Tenaat aad & coatacior sl

el
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architect approved by Landlord, which approval will 10t be uareasonsbly witkbeld, conditioned
or delayed, aad peymeat of Landlord's constraction management fee equal o 5% of the hard and
soft cost of the Teaant Improvemeats.. To the extent the cost of the Tenant Improvements
‘cxosads the Teaant Improvement Allowance (“Teoaat's Costs”), Tenant shall be responsible for
‘such Tenant's Costs. To the exteat the cost of the Teaant Improvemeats is less than the Tenant
Improvement Allowance, Landlord shall etain the iffereoce, and Tenant shall have 0 tight o
clsim thereto. Teaant shall nse the Tenaot Improvement Allowance within fine (5) months
following the dste of this Lease (during the period of time that Teaant i in possession of the:
Premises under a sublease that Landlord s 1ot  party o), and Landlord shall have 0 obligation
0 pay any invoices related 10 the Tenant Improvements that are subitied to Landlord afer such
nine (9) month period. Concurreatly with Temant’s request for amy portion of the Tenant
Improvemeat Allowance, Teoant shall provide the following information to Landlord: () 2 lien
‘vaiver from the contractor(s) installing the Teaant Improvements; (i) an imvoice from the
‘contractor(s; and (i) such other information as is requested by Landlord. Landlord shall have:
the rigt 0 approve the exact plass for the Tenant Improvemeats prior o the installstion of the
same within the Premiscs. Teaant bercby represeats and warraots to Landiord that Tenast has
the right, under its sublease for the Premises, to install the Tenant Improveaneats within the
Premises.

2,18 EXHIBITS

ALL EXHIBITS ATTACHED HERETO SHALL BE DEEMED TO BE A PART
'HEREOF AND HEREBY INCORPORATED HEREIN.

[Signature page follows]





image78.png
IN WITNESS WHEREOF, this Lease has beoen executed as of the date s forth in

Section 101D bereof.

LANDLORD:

VENTURE CENTER LLC,

‘ Delaware imited Eability company

By  HEITMAN/VCAC MANAGER LLC,
2 Delavare Limited ishility company,
its Mamager.

By
Neme:
s

TENANT:

BANDWIDTELCOM, INC,
‘2 Delaveare corporation.

By: =
Name:
B
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EXHEBITB
'RULES AND REGULATIONS

1. The Landiord may refuse admission to the Bulding outside of ondinary business
hours to amy person o known t the waichman i charge. o ol propery identified, and may
g ol pecns it eving the Bulding cuide of iy bosoes bos 0

segister. Auy persan whose prescace in the Bulding f any tie shal, i the judgment of the
Landiors, b peejodicial o th safety, charcer, repuation d inereis of the Bulding ot its
tenanis may be denied access 1o the Baiking or may be cjocied (bercfrom. In case of invasion,
ot public exitement o Gther commtios, the Laodlord aay prevent al acces to the Bullding
duriog the contiavance of the same, by closing tbe doors or oberwise, for the salety of the
tenants, th Building and protection of property in the Building. The Landlord may require eny
person lesviag the Building wich any peckage or otbr object o exkibit @ pass from the tenamt.
from whose premises the package o object is being emoved, but the establishment and
eaforcement of such requiremeat sball not impose any responsibilty on the Landlord for the
protecion of any tenant agaost the removal of property from the premiss of the tepant. Tae
Laaciord shall in 50 wey be Fsble to sy teasat for dazaages orlossarising from the admission,
excusion or ejection of any persos o ot from the teasnt’s premises or the Bullding under the
‘provisionsof tis rule.

2. Landlord eserves the right 1 exclde o €xpel from the Building any person who
e judgmentof Landiod s itoxicated o under the ifience of guar or dogs.

3. Teoaots shall o do or permit anything t be done in thel premises o being or
keep anything thervi whict will i any way obstruc o itecfre with th righis of otber teaant,
ot do, or pemit aaything to be dooe in their premises which sball, in the jodgrment of the
Landiond.or its Manager, in smy ofher way injur or aomoy them, or couflict with the Jews
reting o fir, or with the rogalations o the fire department o with aay lasursoce policy wpon
tbe Building or any part therf o aay conteots therea of coaflct with any of the Rules &nd
‘Ondinances o the public bulding ot bealth authorices.

4 Allclectrical equipment used by teaants shall be U.L. approved. Nothiog shall be
done or permitted in any tenant’s premises, and nothing shall be brougt into or ket in such
‘premises which would impais o iaterfere with any of the Bullding services or tho proper 20d
economic beating, cooling, cleaning or other sericiag of the Building or such premises, Tenaots
shall notuse lectrical portable heaters or faus in the Building,

5. Teoants shalluot instll or operate any sieam or gas eagine or boile, or carry 0n
ay mechanical business,in the Buikiog, The use of oil, gas o inflammable liquids for beaing.
Tighting or any other pupose s expressiy protibitec. Explosives ox otber aticles deemed extra
‘hazardoas shell not be broght into the Building. Tenants stall not use any otber method of
‘Beating than that suppled by the Landlord.
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6. Teoamis sball give Landlond prompt notice of all sccidents to or defects in si-
conditioning equipment, plumbing, electri facilities of any part or eppurienznces of their
premises.

7. Tenaots shall use electric, gas and any other form of energy only from such
sources of supply s is fumished i the Buildiog; provided, however, Teosats may, in the
oxdinary course of busincss, use either () use back-up generators located 3 he Complex as of
e dats of the Lease to which ths Exhibit B isattached (or any back-op geaerator of similar size:
‘and capacity that may from time 10 ime replace:soch back-up genersor(s), or (i) any backesp
Seocnors Ll oy fro e e spprove, which pproval sl b o Landon's

8. All delivesies to the Building for or by ny tenant ame to be made through the
secvice entrance to Building as esignated by Landlord, unless special pecmission is granted by
Landlond for the use of ther Building entrances.

5. Fumiture, oqupmeat or supplies shal be moved i ox oot of the Bullding caly
pca the elevator designated by Landlondwadthen only during such hoursandin such mazper s
‘may be prescibed by Landlord.

10, Should any teasat desie o place in the Building any uausaally beavy equipment.
inclaing, but not lited o, large fie, sefs and electronic data processing cquipmen, it shell
firs obtain writea approval o the Landlord o place such iteas withia the Building. for the use:
of the Building clevators, aad for the proposed location in which such equipment s o be
insalied. The Laodiord shall have the power to prescribe the weight ead position of say
equipment that may exceed the weight load limits of the building structre, and may forther
requie, ot the tenant’s expense, b reinforcemment of any flooiag oa which such equipment may
e placed, andlor to bave an cagineering study performed to detecmine such weight and position
of equipmeat, o determine added reinforcemeat required, aadlor determine whetber or oot sach
equipment can be safely placed within e Building.

1. Tenants shall not pace additional locks o boits of any kind upos any of the doors
Of their premises and 10 lock on ay door thereia shal be changed or altered in any respect.
‘Duplicate keys for tenaat’s premises and toilet rooms (if pplicable) shail be procured caly from
Landlord, which may make a reasonable charge therefor. Upon the termination of aay tecant’s
‘lease, sl keys of such tenaat’s premaises and ol rooms shal be delivered to the Landlord.

12 Tenems shall not leave any refuse in the public hallways or other areas of
‘Builling (excepting such teatnt’s own precises) for disposal.

13, Landiord shall have the sght (o prokibit any advertiag by teaants which, in
Lendlond’s opinion, teads to impair the reputaion of the Building or is desiabilicy as  building
o offices; upon Writien notice from the Lanlor, teasots shall refaia from or discontizue such
advertisiog.
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14. I teaant exmploys laborers or others outsde of the Building, such teoant shall
‘0t bave ts employees paid in the Buikiiag, but shall arang 10 pey their payrolls elsewhere.
‘Tenants shal not advertiseforLaborers, giving an address a the Building.

15, Bicycles or other vebicies shall po be pecmited i the offices, bals, coridors,
Iotiies end elevators o the Building, nor shal any obstzution of idewalks af enanees of e
Biling by such be permiced.

16, “The sidewalks, enties, passages, clevators and staircases sball 20t be obstructed
‘o used by tenants, their servaats, ageDts or visitos for any other purpose than ingress end egress
0 2nd from thei respective offices.

17, Canvassing, soliciing and peddling in the Boilding i probibited and tesants shall
‘coopecate to preveat the same.

18 No animals, birds or pets (otber than seeing-eye dogs) of any kind shall be.
‘allowed i any teasat’s premises or the Building.

19 The water closets, urinals, waste lise, veats or floes of the Building shall 0ot be
used for aay purpose other than those for which they were: constructed, a0d o rubbish, acids,
vapors, newspapers o other such substances of any kind shall be thrown into them. The expense
‘caused by any breakage, stoppage or damage resalting from a violation of this rule by any tenaat,
its employees, visitors, goests or licensees, shall be pai by soch eaant.

20, All docorating, carpeatry work, or aay labor required.for the fstalation of any
tenant’s equipmment, furaishings or other property shall be performed f such teaant’s expense,
subject to Landlord's prior writen approval aod, by Landlocd's employees or at Landlord's
‘option and conseat by pecsous or contracior authorized in writing by Landlord. This stall pply
0 all work incloding but not limited to, iostallston of telephone or telegraph equipment,
electrical devioes and attachmeats, and al installations ffecting floors, wals, windows, doors,
cellings, cquipment or any other physical feature of the Building. Noge of this work shall be
done by any tenant without Landlord’s prior writin approvl. A “Tenaat Contractor Enirance
Auborizaton” form (1 be suppiied by Landlord (or Laodiond's property managen) will be
required for any comtactor o veador who will be servicing or inteading to service the Premises.

2L If any teoant desires radio sigaal, communication, slarm or other wtilty secvice.
‘connection insalled or changed, sach work shall be Goue at the expense of such teasat, with the
prior written approval and under the direction of Landlord. No wiring shall be insalled ia any
pert of the Building withost Landiord's approval apd direction. Landlord reserves the right t
disconnect any radio, signal or alarm system when, in Landlord's opinion, such installation or
‘apparatusintereres with the proper operation of the Building or systems within the Building.

22, Buoept as permitted by Landlord, tspants shall not mark upon, piat signs upo,
cut, il ino, dive nals of screws ko, or in any way deface the walls,celings, partitions or
floors o their premises or of the Buling d tbe repair cost of any defacement, Gamage or
njury caused by any teoat, s ageats o cauployees sall be paid for by such tevant.
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25, Al s, ighting fixtes ocs and timing i o upon the doorsand windows
of any ecane's prenises shll o kept Whole and wheaeves any part tereo shal be broken
through canse aibuable ® sny tepan, its agent. guests or employoes, the seme shall
mmedisely o rplaced o repaired by Landlordat such tzoan’s cxpense.

24, The cost of repariag aay damage t the publc porions of the Builiog of the
public facltics or 10 any faciities used in common with ot tenants, caused by any tenait or
the employees, liceasees, ageatsor iavitze of any tenent, shall b peid by such teaant.

25.  Tenaats shall oot remove any carpet, or wall coverings, window blinds, or
‘window draperies i its premises without prior writien approval from Landlord.

26, The sashes, sash doors, windows, side glass, glass floors and any lights or
sicylights that reflct or admit light into the balls ot otber places of Buiiding shall not be covered
or obstructed by any tenant withost prior writtea spproval fromm Landlord.

27, Tenants shall cooperate fully with the fife safety plans of the Building e
established and administered by the Landiord. This inclades partcipation by teasnts 404
employees of the tenants in exit dells, fire iaspections, [ife safety orieatations and cther
‘programs relating 1o fire safty that may be promulgated by the Lendlord.

28 The garage gaie code for the parking gerage may only be used by Teasat and its
e,

29, Tenant shall ot use the Common Areas for the display or storage of its personal
‘propery.
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EXHBITD
CLEANING SPECIFICATIONS

A Geaenl

1. All clesning work will be pecformed between 500 p.m. snd 1200 midaight,
‘Monday through Fiday, uess otberwise necessary.

2. Abomual wasts esoval (e . compet nsalatio peper, bulk packaging, wood
‘o cardboard crtes, refus from caficia peration, et shall be Tenant's responsibilty.

3. Onthe days the bullding is closed dve to holidays, bullding services aro provided
‘00 an emergency basis only.

‘Daily Operating (S times per week)
1 Teaant Aress

Eampty and clean all waste receptacles; wash receptacles as necessary.
‘Vacuum rogs snd carpeted areas in the main walkways.

or

|

& Swespand wash floor with isinfectaat.
b Wesh both sides of tilet seats with isinfectazt.

e Washall mirrors, basins, bowls and urinals,

4 Spot clean tilet partitions.

e Empty and disinfoct sanitary napkin disposal ecepacles.

£ Refill oilt tissue, towel, soep and sanitary napin dispensers.

Public Areas
& Wipe down catrance doors and ciean glass inerior and extercr).

b, Vacuum elevator carpets 2nd wipe down doors and walls
©  Cleanwater coolers.

©. Operations s Needed (but oo less than o per week)

D.

1. Tensnt and Public Areas

& Boffall resilient foor ameas.
‘Weekly Operations
1. Tenant Arcss, Lavatorics, Public Areas

cusmascs
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& Handdust and wipe clean all horizootal surfaces with treated cloths 1o
include fomniture, office equipmeat, windowsll, door ledges, chair rail,
b, Remove finger macks from peivate eatrance doors, light switches sod
doorways.
. Sweepall smirways.
4 Vacuum teoant offices.
E Moathly Operations
L Tenent and Public Areas
& Vacoum and dost rillwork.
2 Lavatories
& Wash down itecior walls and toilt partiions.
F Yeuly

Tenant and Public Areas

5 Suip and wax all resilieat tle floor areas

2 Eaire Building
& Clean inside of all windows.
b, Clean outsie of all windows.

NNOTE: Tenaat uaderstands that Landiond may substiute, for any of the methods or devices set
forth in this Exhifit D, otber methods or devices which will achieve substanially the same
resalts. Landlord shall not be required to remove any trash from tenant's Premises genersted by
(1) spocial wsers of the premises, soch as waste and paper cisposal for computer operations, or
(2)from use ofthe premises for mocs than one (1) shift, o (3) pecial pessonnel.

NOTE: Tenant understands that Landlord will not be respoosible to clean any portion of the
tenents leased premises which is sed for, of in connection wih, the preparing, dispensing or
consumption of food or beverages or as 1 exhibition ara or & soditorium or for siorage,
‘washroom or smilar purposes, medical department, lsboratory or similar purposes ot which is &
shop or is used for the operation of computer, data processing, reprodaction, duplicating o
similar equipment.

NOTE: Anyhing hereinabove to the contrary notwithstanding, it is understood that Landlord
shall ot be obligated to provide the services provided for in this Exhibit D on Satadays,

cumee
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‘Sundays or days which are holidays under the epplicsble union agreements (where applicabl).
It being forther understood that the Landiond has the right 2t any time and from time to time o
a4d sdditional holidays andor change any of seid bolidays.
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STATE OF NORTH CAROLINA FIRST AMENDMENT TO
LEASE
COUNTY OF WAKE

entered into effective as of the of
end between VENTURE a Delaware limited liability company
(“Landlord"), and BANDWIDTH. coM. INC., a Delaware corporation (“Tenant™).

‘This FIRST AMEND] mmmmmmjumm

Landlord, as landlord, and Tenant, as tenant, cntered into that
certain Office Lease dated January 22, 2013 (the “Lease”), with respoct to approximately
seven thousand six hundred fifty-two (7,652) rentable square feet on the sccand foor of
the Building known as Suite 267 (defined in the Lease es the “Second Floor Space”, and
approximately five thousand four hundred twenty-nine (5,429) reniable square fect an the
third floor of the Building known as Suite 317 (defined in the Leas as the “Third Floor
Space”), both located in the office building known as Venture IIT Building of the Venture
Center (defined in the Lease as the “Building”), as more particularly described in the
Lease; and

'WHEREAS, Landlord and Tenant have agreed that Tenant will lease one (1)
‘additional suite located on the second (2*) floor of the Building pursuant to the terms and
conditions cantined berein; and

'WHEREAS, Landlord and Tenant have agreed to exccute this First Amendment
in order to memorialize the foregoing.

NOW, THEREFORE, in consideration of the mutual covenants and obligations of the
parties contained in this First Amendment and for other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowlodged, Landiord and Tensot
hereby agree as follows:

1. Incorporation. The above recitals are true and complete and are incorporated
mhyu.mmmm“memmmummmm:

2. Definitions. Capitalized terms, unless otherwise defined herein, shall have the
‘meanings ascribed to such terms in the Lease.

3. Lease of Additional Suites. (a) Effective as of the Expansion Premiscs
Commencement Date, Landlord leases to Tenant, and Tenant accepts and leases
from Landlord, approximately eight thousand eight hundred fifty-two (8,852)
rentable square feet of space located o the second (2%) floor of the Building
known as Suite 201 (the “Expansion Premises”) upon all of the terms and
conditions contained in the Lease, as amended by this First Amendment. A
depiction of the Expansion Premises i attached hercto as Exhibit A. Effective as
nf(i)mEmnﬁummCmmmmlenﬂwfum!mmms
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“premises,” “Premises,” and “Tenant’s Space” contained in the Lease shall be
deemed to refer to the Expansion Premises; (i) February 1, 2015, all references to
the terms “premises,” “Premises,” and “Tenant’s Space” contained in the Lease
shall be deemed to refer to the Expansion Premises and Second Floor Space; and
Gii) June 1, 2015, all references to the terms “premises,” “Premises,” and
“Tenant’s Space” contained in the Leaso shall be decmed to refer to the

Date,
(8.852) rentable square feet of space; (ii) as of February 1, 2015, shell contain &
total of approximately sixtcen thousand five hundred four (16,504) rentable
square feet of space; and (iii) &s of June 1, 2015, shall contain a total of
approximately twenty-one thousend nine hundred thirty-three (21,933) rentable
square feet of space. For the purposes hereof, the “Expension Premises
Dete” shl} et date Stbtanial Competin (s defined i
the Work Letter attached hereto es Exhibit B and incorporated hercin by
reference) has occurred and Landlord has delivered the Expansion Premises to
Tenant. The Expansion Premises Commencement Date shall oceur on or before
December 31, 2013.

(b)  Subject to Tenant Delay (as defined in Exhibit B) and delays caused by
force majeure, Landlord shall cause the improvements fo be made to the
Expansion Premises that are described on Exhibit B attached hereto and
incorporated herein by this reference (the “Landlord’s Wark”) on or before the
Expansion Premises Commencement Date. Except for the Landlord’s Work,
Landlord has no obligation to make any improvements to the Expansion Premises.

() Section 2.02.A of the Lease is hereby deleted and the following is inserted

i 3 i Inifal Term”) shall
commence (i) with respect to the Expansion Premises, on the Expension Premises
Commencement Date; (i) with respect to the Second Floor Space, on February 1,
2015; and (i) with respect to the Third Floor Space, on June 1, 2015. The Initial
Term for the entire Premises shall expire on February 28, 2017 (the “Expiration
Date™). As used in this Lease, the term “Lease Year” shall mean each consecufive
mﬂu(ﬂ)mnnﬁpmndn{hmme(hetuuﬁmdeﬁmd),mmy
extension or repewal thercof, beginning on the Expansion Premises
Commencement Date and cach anniversary thercof. Landlord and Tenant
stipulate and agree that Tenant is in possession of the Second Floor Space and the
“Third Floor Space s of the date hereof under a sublease agreement.”

4. Renewal Option. Subject to all of the terms and conditions provided for the
‘extension of the Initial Term (as defined in the Lease) set forth in Section 2.02.B.
of the Lease, Tenant shall be entitled to extend the Initial Term with respect to the
Expansion Premises for two (2) consecutive three (3) year periods (cach, an
“Expansion Premises Extension Term”), except that Tenant must give writien
notice of Tenant's election to extend the Initial Term with respect to the
Expansion Premises at least nine (9) months (rather than six (6) months) prior to
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the expiration of the then current Initial Term or Expansion Premises Extension
Term. Montly Base Rent with respect to the Expansion Premises during any
Expansion Premises Extension Term shall be the prevailing Market Rato (as
defined in Section 3.02 of the Lease) for the Expansion Premiscs as of the date the
extension option is exercised, provided that, notwithstanding anything to else to
the contrary contained herein, the Monthly Base Rent for cach Expansion
Premises Fxtension Term shall not be less than one hundred percent (100%) of
the Monthly Base Rent in effect for the Expansion Premises at the end of the then
mermmmmmmmemM The
‘procedure for determining the Market Rate for any such Expansion Premises
‘Extension Term shall be as set forth in Section 3.02 of the Lease.

5. Monthly Base Rent and Additional Rent.

(2) Effective as of the Expension Premises Commencement Date end
‘notwithstanding anything to the contrary contained in the Lease, Tenant agrees o
pay to Landlord in advance on the first day of each month throughout the Lease
‘tenm, without any otice, demand, offset or reduction whatsoever, Monthly Base
Rent for the Expansion Premises (1o, 8,852 rentable square feet) ss follows:

Portion of Term Monthly Base Rent Per | Monthly Payments of
Rentsble Square Foot | Monthly Base Rent
Expansion Premises $2425 $17.888.42
Commencement Date —

November 30, 2014

Deceaber 1, 2014 — 52498 $18,42691

November 30,2015

December 1, 2015 — $2573 $18980.16

November 30, 2016

December 1, 2016 — $2650 $19,548.17
February 28, 2017

‘Tenant shall pay the above stated Monthly Base Rent to Landlord on ot before the
first (1st) day of each calendar month in accordance with the terms of the Lease.
If the Expansion Premises Commencement Date occurs prior to December 31,
2013, the Monthly Base Rent applicable to the Expansion Premises will be pro
Tated with respect to the first applicable calendar month during which the
Expansion Premises Commencement Date occurs.  Notwithstanding the
foregoing, ome hundred percent (100%) of Monthly Base Rent shall be
eendmnmﬂy-hmid:mngﬂieﬁmﬁmm@)wmplmulmdarmﬂﬂnfoﬂmng
the Expansion Premises Commencement Dete. The abatement of Monthly Base
Rent provided for in this provision is conditioned upon Tenant's full and timely
‘pecformance of all of its obligations under the Lease. If at any ime hereafter an
‘event of defaut by Tenant occurs and is not cured by Tenant within any applicable
cure period specified in the Lease, then the abatement of Monthly Basc Rent
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provided for in this provision shall immediately become void, and Tenant shall
‘prompily pay to Landlord the full amount of all Monthly Base Rent herein abated.

(b) Effective as of the Expansion Premises Commencement Date end
notwithstanding anything to the contrary contained in the Lease, Tenant shail pay
Tenant’s Percentage Share (as defined in the Leasc) of the Operating Cost
Adjustment (as defined in the Lease) for the then-applicable Premises in
‘saccordance with the terms of the Lease; for clarity, neither the Second Floor
Space nor the Third Floor Space possessed by Tenant as of the date hereof under
a sublease agreement will be included in the calculation of Tenant’s Percentage
Share unless and until the commencement of the Initial Term applicable to such
space pursuant to Section 2.02A (as amended hereby).

6. Right of First Offer. Tenant shall have the one-time option (the "ROFO") to lease
any space on the second (2nd) floor of the Building located adjacent to the
Premises (the "ROFO Space") that becomes available during the Initial Term,
subject to the following terms and conditions:

(2) Landlord agrees to advise Tenant in writing from time to time (but not
more often than once every six (6) months), upon the written request of Tenant or
upon Landlord's own initiative, of the leasing status of the ROFO Space and to
advise Tenant whether the ROFO Space (or any portion thereof) is availzble for
lease (each such notice shall be referred to herein as the "ROFO Space Notice®);
provided, however, in the event Tenant’s ROFO with respect to any portion of the
ROFO Space has lapsed in accordance with the terms hereof, then Landlord shall
have no further obligation to submit the ROFO Space Notice to Tenant with
respect to the portion of the ROFO Space for which Tenant’s ROFO has lapsed.
‘The ROFO Space (or 2 portion thereof) shall be deemed available to lease to
Tenant at such time s (i) all third-perty lease agreements and lease rights relating
to such space have expired (including but not limited to any pre-existing rights of
first offer granted to ofher tenants) and/or (i) Landlord is aware that such space
soon will become vacant s a result of the expiration of a prior tenant's leasehold
estate relating to such space. As used herein, the "Available ROFO Space” shall
refer to the ROFO Space that is identified by Landlord from time to time in the
ROFO Space Noticc as being availsble to lease pursuant to this Section 6.
Landlord shall include, in the ROFO Space Notice, the base rent, lease term, the
date upon which Landlord expects the Available ROFO Space to be ready for
Tenant's occupancy and ny other material terms upon which Landlord would be
willing to lease the Available ROFO Space to Tenant. Except as otherwise
provided herein or in the ROFO Space Notice, Tenant's lease of the Available
'ROFO Space shall be upon all of the terms and conditions contained in this Lease.

(5) Tenant shall be entitled to exercise its ROFO under this Section 6 only
if this Lease is in full force and effect and at the time of exercise of the ROFO (i)
there is no event of defnlt under the Lease, and (i) no event has occurred o
circumstances exist which with the giving of notice or the passage of time (or
both) would constitute an event of defanit under the Lease. If Tenant shall assign
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its interest in the Lease to a third party or shall have entered into a sublease with a
third party for all or any portion of the Premises, then the ROFO shall be deemed
mull and void and of no further force and effect; provided, however, the foregoing
will not apply with respect to any transaction for which Landlord’s consent shall
not be necessary pursuant to Section 8.01E of the Lease.

(9) Upon receipt of the ROFO Spec Notice, Tensnt may exercise its
ROFO by providing Landlord with written notice of its intent to lesse the
Available ROFO Space upon the terms and conditions contained in the ROFO
Space Notice within ten (10) business days after Tenant's receipt of Landiord's
ROFO Space Notice. The ROFO shall apply to the entire Available ROFO Space
that is the subject of the ROFO Space Notice, and may not be exercised with
respect to only a partion thereof. If Tenant exercises such right within such ten
(10) business day period, then Tenant and Landlord agree t0 use their best cfforts
10 enter into a written amendment to the Lease adding the Available ROFO Space
to the Premises within thirty (30) days following the date Tenant exercises ifs
ROFO. If Tenant rejects the offer or fails to exercise its ROFO within the above
specified ten (10) business day period, or if Tenant properly exercises its ROFO
but thereafler, for any reason, fails to use its best efforts to enter into a leasc
‘amendment adding the Available ROFO Space to the Lease within the thirty (30)
day time period set forth above, then (i) Tenant's ROFO shall lapse and be of no
forther force and effect with regard to such Available ROFO Space and (i)
Landlord shall be entifled to lease such Available ROFO Space to a third
party(ies) on such terms and conditions as Landlord elects, frec and clear of any
further or continuing rights of Tenant under this Section 6. Time is of the essence
‘with respect to Tenant's ROFO obligations.

7. Brokers. Tenant and Landlord each represent and warrant to the other that neither
it nor its officers or agents nor anyone acting on its behalf has dealt with any real
estate_broker other than Craig Davis Properties, Landlord’s broker (the
“Landlord’s Broker”), and Synergy Commercial Advisors, LLC, Tenant’s broker
(the “Tenant’s Broker”, and collectively with the Landlord’s Broker, the
“Brokers”) in negotiating or making of this First Amendment. Tenant agrees to
indemnify and bold Landlord harmless against any loss, liability, damage, cost or
expense (inchuding reasonzble attomeys” fees and costs of litigation), or any claim
therofore, for any leasing or other commissions, foes, charges o payments

‘from Tenant’s breach of the foregoing represcntation. Landlord agrees
to indemnify and hold Tenant barmless against any loss, liability, damage, cost or
expense (includiog reasonzble atiomeys” fees and costs of lifigation), or any claim
therefore, for any leasing or other commissions, fees, charges or payments
resulting form or arising out of Landlord’s actions in connection with this First
Amendment.

8. Ratification; Miscellaneous. The Lease, as amended by this First Amendment,
shall remain enforceable in eccordance with its terms. Terms and provisions of
the Lease which are not expressly modified by this First Amendment shall remain
in full force and effect and shall govern Tenant's lease of the Premises. As
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‘amended by this First Amendment, all of the terms, conditions and provisions of
the Lease are hereby ratified and affirmed in all respects. To the extent any terms,
conditions end obligations contained in this First Amendment conflict with the
terms in the Lease, those in this First Amendment shall control. This First
Amendment may be executed in one or more counterparts, all of which shall be
considered onc and the same agreement, and shall become a binding agreement
‘when one or more counterparts have been signed by and delivered to each of the
‘parties. In the event any term or provision of this First Amendment is determined
by appropriate judicial authority to be illegal or otherwise invalid, such provision
shall be given its nearest legal meaning or be construed or deleted as such
authority determines, and the remainder of this First Amendment shall remin in
full force and effect. Landlord and Tenant hercby represent and warrant fo cach
other that all consents or approvals required of third parties for the exccution,
delivery and performance of this First Amendment have been obtained and cach
‘party (including s signatory) has the right and auhority to enter into and perform
its covenants contained in this First Amendment.

[Signature Pages Follow]
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IN WITNESS WHEREOF, Landiord end Tenant have caused this First
'Amendment to be duly executed effective as of the day and year first above written.

LANDLORD:

'VENTURE CENTER LLC,
2 Delaware limited lshility compeny

By:  HEITMAN/VCAC MANAGER
LLC, a Delaware limited liability
company, its Manager
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EXHIBITB
'WORK LETTER

‘This Work Letter sets forth the terms and conditions relating to the construction
of the Leaschold Improvements by Landlord in the Expansion Premises.

ARTICLE 1
DEFINITIONS

1.01 “Approved Construction Drawings™ means the Construction Drawings
approved by Landlord pursuant to the process set forth in Article 2 below.

1.02  “Approved Space Plan” means the Space Plan approved by Landlord and
attached as Exhibit A to the First Amendment of which this Work Letter is a part.

103 “Architect” means the architect selected by Landlord to prepare the
ion Drawings.

104 “Change Order” means any change, modification or addifion to the
Approved Construction Drawings.

105 “Construction Drawings” means: (s) detailed architectural drawings and
specifications for Tenant’s partition plan, demolition plen, reflected ceiling plan, pover,
commaunication and telephone plan (locating of data and telephone outlets with pull boxes
only), eleatrical outlets, finish plan, elevatians, details and sections; and (b) mechanical,
electrical, plumbing and lighting plans and specifications where necessary for installation
to Building systems.

106 “Contractor” means the contractor selected by Landlord to construct the
Leasehold Improvements.

107 “Landlord’s Representative” means Spectrum Properties, who Lendlord

has designated s ts sole representative with respect to the matters set forth in this Work

Letter, and who, until further notice to Tenant, bas full authority and responsibility to act
on behalf of Landlord & required in this Work Letter.

108 “Leasehold Improvements™ means the improvements constructed and
installed in the Expansion Premises in accordance with the Approved Construction
Drawings.

109 “Legal Requirement(s)” means, either individually or collectively, any
federal, state, local or forcign law, statute, code, ordinance, rule or regulation.

110 “Punch List” shall have the meaning defined in Section 4.04(c) hereof.
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111 “Space Plar” means a preliminary architectural drawing showing all
demising walls, corridors, entrances, exits, doors and interior partitions.

112 “Substantisl Completion™ shall ocour when the Leaschold Improvements
have been substantially completed in accordance with the Approved Construction
Drawings (other than minor Punch List items and any work which cannot be completed
on such date, provided such incompletion will not substantially interfere with Tenant's
use of the Expansion Premises) and, if required for occupancy, a Certificate of
Momy (temporary or final) has been issued by the appropriate governmental

113 “Tenant's Construction Costs™ shall have the meaning defined in Section
4.02(a) hereof.

114 “Tenant’s Construction Costs Deposit” shall have the meaning defined in
Section 4.02(b)(i

115 “Tenant Expenditure Authorization” or “T.E.A.” means an authorization
by Tenant to Landlord to expend funds on behalf of Tenant for the Leaschold
Tmprovements, to be given on a written form in the form of that attached hercto es
Schedule 1.

116 “Tenant Delay” shall have the meaning defined in Section 4.02(a) hereof.

117 “Tenant Improvement Allowance” means the allowance of Fifty-Three
Thousand One Hundred Twelve and No/100 Dollars ($53,112.00), to be provided by
Landlord as set forth in Section 3.01 below.

118 “Tensnf’s Representative” means Kade Ross, who Tenant has designated
as its sole representative with respect to the matters set forth in this Work Letter, and
who, until further notice to Landlord, has full authority and responsibility to act on behalf
of Tenant as required in this Work Letter. Tenant’s Representative is authorized to
execute and deliver on behalf of Tenant any and all documents required by this Work
Letter. Tenant hercby warrants and represents to Landlord that Tenant’s Representative
has all of the requisite power and authority to execute and deliver such documeats end
that Tenant shall be bound by the execution of such documents on behalf of Tenant by
Tenant’s Representative.

119 “Test Fit Allowance” means Eight Hundred Eighty-Five and 20/100
Dollars ($885.20), to be provided by Landlord as set forth in Section 3.02 below.

ARTICLE2
SCHEDULE

Landlord and Tenant hereby agree that time is of the essence and that the
sequence and schedule specified below shall be strictly adhered to With respect to the
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design and development of the Construction Drawings and the construction of the
Leasehold Improvements.

201 Space Plan The Space Plan atiached as Exhibit A to this First
Amendment of which this Work Letter is a part shall be deemed to be the Approved.
Space Plan.

2.02Construction Drawings: Bids: Selection of Contractor; TEA.
(&) _ Landlord shall direct the Arckitect to begin preparation of Construction
Drawings. Within five (5) business days after its receipt of the Construction

Drawings,
Tenant shall notify Lendlord in wrifing of its approval or disspproval, stating in
reasonable detail the reasons for any disapproval.

() If Tenant disapproves the Construction Drewings, Landlord shall then
resubmit revised Construction Drawings to Tenant containing such changes as arc
acceptable to Landlord, and Tenant shall approve or diszpprove the revised Construction
Drawings within two (2) business days after s receipt thereof, stating in reasonable
detail the reasons for any disapproval.

(c)  The foregoing process shall be repeated as many times ss are necessary in
order to obtain Construction Drawings which are approved by Landlord and Tenant.
‘When approved by Landlord and Tenant, the Construction Drawings shall be deemed o
be the Approved Construction Drawings.

@  Notwithstanding any changes which it desires to cffectuate in the
Construction Drawings prior to their approval, or revisions which must be made to the
Construction Drawings, if Tenant fails to approve the Construction Drawings on or
before ten (10) days following the first date upon which they arc originally submiticd to
Tenant by Landlord, then this failure shall be deemed a “Tenant Delay” pursuant to
Aticle 5 below.

() Within five (5) business days after Landlord’s receipt of the Approved
Construction Drawings, Landlord shall submit the Approved Construction Drawings to
the Contractor and obtain, within & reasonsble time period,  bid for constructing the
Leaschold Improvements in accordance with the Approved Construction Drawings.
Upon request of Landlord, Tenant shall execute and deliver to Landlord the T.E.A. and
such other documents as Landlord may request to confirm the selection bid of the
Contractor. Notwithstanding any renegotiation of bids Tenant wishes to pursue, if Tenant
fails to approve the bid from the Contractor and execute and deliver the T.E.A. on ar
before the date which is five (5) business days following its receipt of the bid, then this
failure shall be deemed a “Tenant Delay” pursuant to Article 5 below.

203 Change Orders.
(@  All changes requested by Tenant shall require Landlord’s prior writen

consent, ot to be unrcasonsbly withheld. Any Contractor-initiated Change Order must
be reviewed and approved by Landlord and Tenant, which review and approval will not
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be unreasonably withheld. Landlord shall have three (3) business days after Landlord’s
receipt of any Change Order to approve o disapprove such Change Order. If Landlord
approves such Change Order, and if such Change Order increases or decreases the cost to
Landlord of constructing the Leasehold Improvements, Landlord shall prepare and
deliver to Tenant a revised bid evidencing the total costs of such Change Order, which
will include any amounts incurred by Landlord in reviewing the requested changes and
revising the Approved Construction Drawings and the fee provided in Section 2.03(b)
below.

(®  Should any Change Order modify the Approved Construction Drawings,
Tenant shall pay all additional costs thereby incurred by Landlord, plus a fee of ten
‘percent (10%) of the additional cost for Landlord’s cost of coordination, supervision and
overhead resulting from the revision to the Approved Construction Drawings, excluding
any additional architectural and/or engineering fees.  All revised or additional
Construction Drawings are subject to Landlord’s prior review and written epproval. If
and when approved by Landlord, such revised or additional Construction Drawings shall
be deemed to be a pert of the Approved Construction Drawings.

© Prior to commencement of construction or installation of any of the
Leasehold Improvements provided in any Change Order, Tenant shall execute and deliver
to Landlord & revised T.E.A. reflecting any increases or decreases in the cost to Landlord
of constructing the Leasehold Improvements.

204 Legal Requirements. All design, construction and installation shall
conform to the requirements of the Lease, and all Legal Requirements. Lendlord shall be
responsible for obtaining approval of the Approved Construction Drawings by all
governmental agencies having jurisdiction over the Premiscs and for obtaining all
necessery licenses and pemmits in connection with the Leasehold lmprovements,
including temporary and permanent certificates of occupancy for the Expansion
Premises. Tenant shall reasonsbly cooperate with Landlord in obtaining such approvals
and permits.

205 Materials and Workmanship. Al work and materials required under the
Approved Construction Drawings, including all materials, finishes and workmanship
Mbeeqlnlw.oruflq\ulnysupmmm ‘Building standard. Except as approved by
Landlord, all materials incorporated in the Leasehold Improvemeats shall be new.

2,06 Field Verification. Architect shall verify at the job site all dimensions,
Iocations and structural members and any physical conditions affecting the Construction
Drawings.

ARTICLE 3
LANDLORD’S OBLIGATIONS
301 Tenant Improvement Allowance. Landlord shall contribute the Tenant

Improvement Allowance towards the cost of constructing the Leaschold Improvements in
the Expansion Premises. Tenant may also use a portion of the Tenant Improvement
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Allowance not to exceed $44,260.00 towards soft costs, including, without limitation,
costs associated with data cabling, furniture, IT infrastructure, moving, efc. The Tenant
Improvement Allowance must be used only for the actual out-of-pocket costs (hard and
s0ff) of constructing the Leasehold Improvements in the Expansion Premises from
concrete slab to concrete deck. Landlord will apply the Tenant Improvement Allowance
to pay the cost of constructing the Leaschold Improvemeats, as such costs arc incurred.
After the Tenant Improvement Allowance has been exhausted, Landlord will apply
‘Tenant’s Construction Costs Deposit to pay Tenant’s Construction Costs as such costs are
incurred. Any unused portion of the Tenant Improvement Allowance shall be refained by
Landlord. Any unused portion of Tenznt’s Construction Costs Deposit shall be refunded
to Tenant.

3.2 TestFit Allowance. The Test Fit Allowance may be applied to the cost of
the preparation of the Space Plan. Tenant shall pay all costs incurred in preparing the
Space Plan in excess of the Test Fit Allowance. Landlord shall retain any unused portion
of the Test Fit Allowance.

3.03 Intentionally omitted.

304 Coordination. Unless otherwise agreed in writing by Landlord and
Tenat, all work involved in the construction end installation of the Leasehold
Tmprovements shall be carried out by Contractor under a confract with Landlord and
under the sole direction of Landlord. Tenant shall cooperate with Landlord, Contractor
and the Architect (0 promote the efficient and expeditious completion of such work. All
‘work not within the scope of the normal construction trades employed for the Building,
such as the famishing and installetion of draperies, furniture, telephone equipment and
wiring, and office equipment, shall be fumished and installed by Tenaat at Tenant's
expense.

3.05  Commencement of Copstruction. Landlord shall have no cbligation to
‘commence or to allow commencement of construction or installation of the Leasehold

Improvements in the Expansion Premises ntil:

(@)  Tenant has delivered to Landlord the Approved Construction Drawings, if
applicable, initialed by Tenant’s Representative and Landlord’s Representative, and the
executed TE.A., and Tenant bas approved the selection of the Contractor and the bid in
‘writing, all as required pursuant to Section 2.02 above;

()  Landlord has received from Tenant payment of all Rent then due under the

() _ Landlord has received from Tenant payment of Tenant’s Construction
Costs Deposit, if any; and

CHARUS31309w4 13
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306 Commencement of Change Orders. Landlord shall have no obiigation to
commence or fo allow commencement of construction or installation of any of the
Leaschold Improvements provided in any Change Order until Landlord has received from
Tenant payment of the required addition to Tenant's Canstruction Costs Deposit, if any,
and the excouted revised T.E.A., s provided in Section 2.03(c) above, with respect to
such Change Order.

3.07 Substitutions. Landlord, upon prior notice to Tenant, reserves the right to
make reasonable substitutions of equal or better quality and value in the event of
unavailability of materials or due to ficld conditions.

ARTICLE 4
TENANT’S OBLIGATIONS

401 Leaschold Improvements.  All work required by the Approved
Construction Drawings shall be considered part of the Leaschold Improvements.

402  Payments.

() Tenant shall be responsible for payment of the following to the extent such
costs exceed the Tenant Improvement Allowance:

@)  The costs of preparation of the Construction Drawings and all costs
to complete the construction of the Leasehold Improvements, including but not limited to
the cost of all labor and materials supplied by the Contractor and Landlord and their
‘Tespective material suppliers, independent contractors and subcontractors to construct and

complete the Leaschold Improvements, including but not limited to the cost of any my//

mmmmmcmm:’sm?ndommw.
%0

@) Afe lord a5 & construction management feo cqual to-one—
_and_ome-tatf percent (LA%) of the total of the costs set forth in this Section 4.02(a)
(including Change Orders).

The costs sct forth in this Section 4.02(s) ere collectively referred to herein as
“Tenant’s Construction Costs.”

() Tenant shall pay Tenant’s Construction Costs, plus any other costs owing
by Tenmt to Lendlord in conmection with the construction of the Leasehold
Improvements, as follows:

@  On the date of execution of the T.EA., Tenant shall pay to
Landlord one hundred percent (100%) of the amount by which the amount indicated on
the TE.A. excecds the Tenant Improvement Allowance (“Tenant’s Construction Costs
Deposit”);

(i) Onthe date of approval by Landlord of any Change Order which
increases or decreases the cost of the Leasehold Improvements, Tenant shall execute &

CHARNISS 309w 14
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revised TE.A., as provided in Section 2.03(c) sbave, evidencing such increased or
decreased cost and shall deposit with Landlord, &5 an addition to Tenant’s Construction
Costs Deposit, one hundred percent (100%) of the amount of the increased or decreased
costs represeated by such Change Order;

(iii)  Tenant shall pay to Landlord, upon Substantial Completion of the
Leasehold Improvements, the remainder, if eny, of Tenant’s Construction Costs, plus any
other costs owing by Tenant to Landlord in connection with the construction of the
Leasehold Improvements, such amount to be indicated on a statement delivered by
Landlord to Tenznt and paid by Tenant. The amount shown on such statement shall be
‘paid by Tenant within ten (10) days after receipt of such statement.

() Tenant agrees that in the event it fails to make any payment required in
this Work Letter in a timely manner, Landlord, in addition to any and all other remedics
allowed to Landlord by law or in equity, shall have the same rights and remedies agaiost
‘Tenant as in the case of a default in payment of Rent under the Lesse.

403 [ntentionally Deleted.
404 General Provisions.
(&) This Work Letter shall not be deemed applicable to:
@  any portion of the Premises other tha the Expansion Premises;

(i) eny specc other than the Expension Premiscs which is
subsequently added to the Premises under the Lease, whether by any option or right
under the Lease, including expansion options, rights of first offer and rights of first
opportunty, or otherwise;

(i) eny portion of the Premises or any additions thereto in the event of
a renewal or extension of the Term of the Lease, whether by any option of right under the
Lease, including extension or renewal options, or otherwise, unless expressly provided in
the Leasc or any amendment thereto; or

(v)  any portion of the Premises which has been assigned or subleased
by Tenant.

()  Any changes to the Approved Space Plan or the Approved Construction
Drawings, or any sdditional work required by any governmental sgencies having
jurisdiction over the Building or any aspect of the completion of the Leasehold
Improvements may be complied with by Landlord and/or Contractor. Such changes
and/or additional work shell not be deemed to be a violation of the Approved Space Plan,
the Approved Construction Drawings or any other provision of this Work Letter and shall
‘be accepted by Tenant. If such changes and/or additional work increase or decrease the
cost to Landlord of consiructing the Leaschold Improvements, Landlord shall prepare and
deliver to Tenant a revised T.E.A. and a Change Order evidencing the fotal cost of such
changes and/or additional work.

CHARZIS31305v 15
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()  Notwilhstanding any provisions to the contrary contained in this Lease,
‘within thirty (30) days following Substantial Completion of the Leaschold Improvements,
Tenant shall submit to Landlord a written itemization (the “Punch List”) of items of
construction that were not properly completed. Upon receipt of the Punch List, Landlord
shall cause such items to be corrected or completed. Upon completion of all iteros in the
Punch List and at the request of Landlord, Tenant shall excoute a document
acknowledging the date upon which all Punch List items were completed.

(@  Tenant’s sole and exclusive remedy against Landlord for any defects in
‘material or workmanship shall be to notify Landlord thereof, and then Landlord shall use
commersaly essonabe effrs (0 enfore th warany given by  Contactor (whic
shall be a one (1) year warranty following Substantial Completion). N
fomgmng.hndh:dmhwmnbhgmmmmpﬂ!mlqﬂmsmhddmofmm
or workmanship unless Tenant submits written notice of such defects to Landlord within
one (1) year after the Expansion Premises Commencement Date. LANDLORD MAKES
NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO
IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE, IN CONNECTION WITH THE LEASEHOLD
IMPROVEMENTS EXCEPT THE WARRANTIES EXPRESSLY SET FORTH IN
THIS SECTION 4.04(d). TENANT’S SOLE REMEDY FOR THE BREACH OF ANY
APPLICABLE WARRANTY SHALL BE THE REMEDY SET FORTH IN THIS
SECTION 4.04(d). Tenant agrees that no ofher remedy, including, without limitation,
incidental or consequential damages for lost profits, injury to person or property or any
other incidental or consequential loss shall be available to Tenant.

ARTICLE 5
TENANT DELAY

5.01 Tenant Delay. The term “Tenant Delay” shall mean each day that
Substantial Completion of the Leaschold Improvements is delayed by any of the
following:

(@ Tepant's failure to respond, within the time periods preseribed by
Landlord, to a request for information necessary for the completion of the Construction

ings; or

() Failure for any reason to develop the Approved Construction Drawings by
the dates prescribed berein; or

()  Tenant’s failure to execute and deliver the T.E.A. by the date required in
Section 2.02(e) sbove; or

(@  Tenaot’s failure to pay the Rent as required in the Lease; or

() Tenant’s failurc o pay Tenant’s Construction Costs Deposit by the date
required in Section 4.02(b)(i) above; or

CrARNISS 10V 16
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()  Changes by Tenant in the Approved Construction Drawings ar Change

Requirements by Tenant for materials, finishes or installations which are
notmmmummmmmmmmwmwwﬁumwom
or to receive delivery or installation of any such non-Building standard materials in &
fimely manner; or

(@) Any interference by Tenant with the performance of the construction and
installation of the Leaschold Improvements; o

@  Delay by Tenant in delivering to Lendiord an executed, revised T.E.A. and
paying to Landlord an addition to Tenant's Construction Costs Deposit required by a
Chenge Order; or

@  Any other canse which is defined ss a Tenant Delay under this Work
Letter or the Lease; or

(&)  Changes to the bese, shell and core of the Building required by the
Approved Construction Drawings; or

()  Any other acts or omissions of Tenant, orits ageats, or employees.

‘The date that Substantial Completion actually occurs will be accelerated for all
‘purposes of this Lease (including, without limitation, for determination of the Expansion

Premises Commencement Date and the obligation to pay Renf), on a day-for-day besis
for each day of Tenant Delay.
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Schedule |
of
‘Exhibit “C”

TENANT ITURE AUTHORIZATION

Rentable Square Feet:

Based On: s

Engineering Design Fecs

SUBTOTAL
Construction Management Fee
Contingency

Total Estimated Project Cost

“Tenant Improvement Alowance
‘Tepant’s Construction Costs Deposit

v v e e v vues @

‘Total Now Duc and Payable

Recommendation for Authorization: ‘Tenant Authorization:
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Tandlord's Representative  Date Tenant's Representative
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DE TION OF LEASE COMMENCEMENT

'THIS DECLARATION is attached to and made a part of that certain Fifth Amendment to
Lease dated the 26th day of September, 2016 (“Lease) by and between VENTURE CENTER
LLC, a Delaware limited liability company (“Landlord") and BANDWIDTH.COM, a North
Carolina professional corporation. (“Tenant”).

Landlord and Tenant arc parties 1o the Lease. Al capitalized terms used herein shall have
the same meaning as was ascribed to such terms in the Lease, unless otherwise indicated.

Landlord and Tenant do hereby declare that (a) the Commencement Date is hereby
cstablished for leased space at 940 Main Campus Drive, Raleigh, NC, to be April 13, 2017; and
(b) the Term shall expire on July 12, 2022 unicss the Lease is earlier terminated as may be provided
therein. Landlord and Tenant do also hereby declare that the lcase expiration date has been
extended for leased space at 900 Main Campus Drive, Raleigh, NC, 27606 and the term for this
leased space shall also expire on July 12, 2022. The Lease is in full force and effect as of the date
hereof, and Landlord has fulfilled all of ts obligations under the Lease required to be fulfilled by
Landlord on or prior to such date.

IN WITNESS WHEREOF, Landlord and Tenant have executed this Declaration of Lease
Commencement on this 27th day of April, 2017.

LANDLORD:

VENTURE CENTER LLC,

a Delaware limited lability company

By:  HEITMAN/VCACMANAGER, LLC,
a Delaware limited liabiity company,
ts Manager

BANDWIDTH.COM, INC. a Delaware
Wﬂm[:Z\

By:

Name: _Kade Ross

k. _Executive VP

F-l





image111.png
Too1d wnoa || smuan

483 vag'sz Ameunoxidy

EXHIBIT B

FLOOR PLAN OF PREMISES
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EXHIBIT C
LEGAL DESCRIPTION OF BUILDING
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SEVENTH AMENDMENT TO LEASE

‘This Seventh Amendment to Lease (the “Amendment” is entered into as of this 1 day of Jam
2019 (the “Effective Date”), by and between WP PROPCO T, LLC, & Delawarc limited liability
company (the “Landlord”), successor by purchase and assignment to Venture Center LLC; and
BANDWIDTH INC., a Delaware corporation, formerly known as “Bandwidth.com, Inc.” (the
“Tenant”).

WHEREAS, Landlord is the owner' of that certain office building located at 900 Main Campus
Drive, Raleigh, North Carolina 27606, commonly known as Venture ITI (the “Building™), of the
complex known as Venture Center, containing the Building and other buildings, including the
building commonly known as Venture I (collectively, the “Complex™), which other buildings are
owned by affiliates of Landlord, and, pursuant to Landlord's purchase of the Building, Landlord
is the “Landlord” under the Lease, defined below, whereby Tenant loases premises in both the
Venture I and Venture IIT buildings;

WHEREAS, pursuant to that certain Office Lease dated January 22, 2013 (the “Original Lease”),
as amended by the First Amendment to Lease dated October 11, 2013 (the “First Amendment”),
the Second Amendment to Lease dated September 15, 2014 (the “Second Amendment”), the
Third Amendment to Lease dated May 15, 2015 (the “Third Amendment”), the Fourth
Amendment to Lease dated March 21, 2016 (the “Fourth Amendment™), the Fifth Amendment
to Lease dated September 26, 2016 (the “Fifth Amendment”), the Sixth Amendment to Lease
dated November 15, 2016 (the “Sixth Amendment), and the Declaration of Lease
Commencement dated April 27, 2017 (the “Declaration”; the Original Lease, First Amendment,
Second Amendment, Third Amendment, Fouth Amendment, Fifth Amendment, Sixth
Amendment and Declaration are hercinafter collectively referred to as the “Lease™, Landlord
leases to Tenant certain office space located on the First (%) through Fifth (5%) Floors of the
‘Building consisting of an aggregate of approximately 87,605 rentable square fect of space (the
“Existing Space”; the premises leased by Tenant from time to time under the Lease are referred
to as the “Premises”) comprised of the following:

Existing Space
Venture IIT - 87,605 RSF
Suite | Rentable
Square Feet |
165 7,955
201 8852 |
250 1948 |
267 7,652
317 5429
331 4387
400 25,714
500 25,668

* For simplicity, Landlord is referre to herein as the “owner” of the Venture 1 and Venture Il buildings; the parties
acknowledge that Landlord is actually the subtenant under a ground lease from The Board of Trusices of the
Endowment Fund of Norta Carolina State University, and Tenant is a sublessee of Landlord.
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'WHEREAS, also under the Lease, Tenant leases certain office space located on the Third (3rd)
and Fourth (4%) Floors of the Venture I building consisting of an aggregate of approximately
40,657 rentable square feet of space (the “Venture I Space”) comprised of the following:

Venture I Space
40,657 RSF
Suite Rentable |

Square Feet |
300 17,073

400 | 23584 |

WHEREAS, the Term of the Lease (the “Term”) commenced on February 1, 2015 and is
scheduled to expire on July 12, 2022;

WHEREAS, Landlord and Tenant desire to amend the Lease to extend the Term, expand the
Premises leased to Tenant in the Building, reduce the Premises by the Venture I Space, and amend
certain other terms and conditions of the Lease as set forth herein;

NOW THEREFORE, in consideration of the above premises, the parties agree as follows:

1

Definitions. Unless otherwise defined herein, the capitalized terms used in this
Amendment shall have the same definitions set forth in the Lease.

Effective Date. Unless otherwise set forth herein, the agreements contained herein shall
be effective as of the Effective Date of this Amendment.

Reduction of Premises. Landlord and Tenant acknowledge that, contemporaneously with
the execution of this Amendment, Tenant and WP PropCo I, LLC, the owner of Venture I
(the “Venture T Owner”), have exceuted a separate agreement whereby Venture | Owner,
as “landlord,” leases the Venture I Space to Tenant, as “tenant” (such agreement being
referred to herein as the “Venture I Lease™); consequently, as of the Effective Date hereof
(the “Reduction Date”), the Premises shall be reduced by eliminating the Venture I Space
from the Premises. From and after the Reduction Date, the Premises shall consist solely
of the Existing Space. The parties acknowledge and agree that, so long as an affiliate of
Landlord owns or is the ground lessee of the Venture I building, an uncured default by
Tenant under the Venture  Lease shall also constitute an Event of Defauit by Tenant under
the Lease, as amended herein; and, an uncured Event of Default by Tenant under the Lease,
as amended hercin, shall constitute & default by Tenant under the Venture I Lease.

Extension of Lease Term. The Term of the Lease is hereby extended for a term (the
“Extension Term”) commencing on July 13, 2022 and expiring on January 31, 2024.

‘Expansion of Premises.

(%)  Expansion Space. Effective upon the applicable Expansion Date, defined below,
the Premises shall be expanded to include the Phase I Space, defined below, and
the Phase IT Space, defined below (each, a “Phase”; collectively, the “Phases” and
the “Expansion Space”).
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(@)

Phase I Space. The “Phase T Space” shall mean an aggregate of
approximately 9,068 rentable square feet of space on the First (1) Floor of
the Building commonly known as Suites 101, 137, and 145 of the Building
(the “Phase I Space™). The Phase I Space is shown on Exhibit A attached
hereto and incorporated hercin by this reference.

Phase I Space. The “Phase Il Space” shall mean an ageregate of
approximately 21,046 rentable square feet of space, which is comprised of
approximately 4,236 rentable square feet of space on the Second (2%) Floor
of the Building, commonly known as Suite 225, and approximately 16,810
rentable square feet of space on the Third (3%) Floor of the Building,
commonly known as Suite 301. The Phase If Space is shown on Exhibit B
attached hereto and incorporated herein by this reference.

Delivery Dates. Landlord anticipates that both Phases will be delivered to
Tenant for Tenant’s construction of the improvements to such Phases on o
before April 1, 2019 (the “Scheduled Delivery Date”). The actual date of
delivery of the Phase I Space is referred to as the “Phase I Delivery Date”;
and the actual date of delivery of the Phase IT Space is referred to as the
“Phase II Delivery Date” (cach, a “Delivery Date™; collectively, the
“Delivery Dates”).

(A)  Existing Phase I Lease. The parties acknowledge that, as of the
Effective Date, the Phase I Space is leased by Landlord to another
tenant (the “Existing Phase I Tenant”), pursuant 10 a leasc (the
“Existing Phase I Lease) the term of which is scheduled to expire
on June 30, 2019. By its exceution of this Amendment, Landlord
represents that Landlord is negotiating with the Existing Phase 1
Tenant to terminate the Existing Phase I Lease prior to June 30,
2019, and that the Scheduled Delivery Date is based on Landlord’s
ability to recover possession of the Phase I Space on or before the
Scheduled Delivery Date. In the event that there is a delay in
recovering possession of the Phase I Space beyond the Scheduled
Delivery Date, then the sole remedy for such elay shall be that the
Phasc 1 Delivery Date shall be the date that Landlord recovers
possession of the Phase | Space and can deliver such space to Tenant
in the condition required by the terms of this Amendment.

(B)  Existing Phase II Lease. The parties acknowledge that, as of the
Effective Date, the Phase Il Space is leased by Landlord to another
tenant, pursuant to a lease the term of which is scheduled to expire
on March 31, 2019, and that the Scheduled Delivery Date is based
on Landlord’s ability to recover possession of the Phase IT Space on
o before the Scheduled Delivery Date. In the event that there is a
delay in recovering possession of the Phase i Space beyond the
Scheduled Delivery Date, then the sol remedy for such delay shall
be that the Phase I Delivery Date shall be the date that Landlord

8%
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recovers possession of the Phase IT Space and can deliver such space
to Tenant in the condition required by the terms of this Amendment.

() Expansion Dates. The effective date of the expansion of the Premises to
include the Phase T Space (the “Phase T Expansion Date”) shall be the
earlier of (i) the date Tenant commences occupancy of all or any portion of
the Phase I Space, for the purpose of conducting Tenant’s business in such
space; or (i) thirty (30) days after the Phase I Delivery Date. ‘Ihe cffective
date of the expansion of the Premises to include the Phase 1I Space (the
“Phase II Expansion Date; cach, an “Expansion Date”; collectively the
“Expansion Dates”) shall be the carlier of (i) the date Tenant commences
occupancy of all or any portion of the Phase I Space, for the purpose of
conducting Tenant’s business in such space; or (i) thirty (30) days afier the
Phase 1T Delivery Date. Upon the determination of the Expansion Dates,
the parties shall execute a certificate confirming such dates, substantially in
the form attached hercto as Exhibit C and incorporated herein by this
reference (the “Expansion Certifieate”). Fffective upon the Expansion
Dates, and for the remainder of the Term, as extended herein, the Expansion
Space shall become a part of the Premises, and, except as set forth herein to
the contrary, Tenant’s use and occupancy of the Expansion Space shall be
subject 1o all terms and conditions of the Lease applicable to the Premises.
Effective upon the Expansion Date, the Premises will consist of an
aggregate of approximately 117,719 rentable square feet of space.

Adjustment to Tenant's Rental Obligation. Unless and until adjusted as set forth herein,
Tenant's obligation for the payment of Rent shall be and remain governed by the terms of
the Lease in effect prior to the Effective Date hereof. Subject to the foregoing, Tenant's
obligation to pay Rent under the Lease shall be amended as follows:

@

®

Expansion Year. The term “Expansion Year” applicable to cach Phase shall mean
cach successive twelve (12) month period throughout the Term, as extended herein,
commencing on the applicable Expansion Date; provided that the first Expansion
Year shall commence on the applicable Expansion Date and expire (i) on the last
day of the month preceding the first anniversary of the applicable Expansion Date,
i such Expansion Date occurs on the first day of the month; or (ii) on the last day
of the month in which the first anniversary of the applicable Expansion Date oceurs,
if such Expansion Date occurs on a day other than the first day of the month; each
subsequent Expansion Year shall commence on the day following the expiration of
the previous Expansion Year; and, the last Expansion Year shail expire upon the
expiration of the Extension Term, unless the Term of the Lease is further extended
affer the Effective Date of this Amendment.

Monthly Base Rent for Expansion Space. The Monthly Base Rent for the
Expansion Space shall be paid by Tenant to Landlord at the time and in the manner
specified in the Lease for Rent applicable to the Premises; provided, however, that
the Monthly Base Rent applicable to the Expansion Space shall be calculated in
accordance with the following charts:

A
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Monthly Base Rent for Phase I Space
Suites 101, 137 and 145

9,068 RSF
Expansion Year | Monthly Amount
Expansion Year 1 | $28,064.70*
Expansion Year2 | $29,546.57
Expansion Year3 | $30,135.99
[ Expansion Year4 | $30,740.52
Expansion Year5 | $31,352.61

*Subject to the Abated Rent provision set forth below

Monthly Base Rent for Phase II Space

Suites 225 and 301
21,046 RSF
Expansion Year | Monthly Amount

| Expansion Year 1 $56,122.67*
{__Expansion Year2 | $57,245.12

Expansion Year3 | $58,385.11

Expansion Yeard | $59,560.18

Expension Year 5 $60,752.79

“Suject to the Abated Rent provision set forth below

Abated Rent. Provided that no uncured Event of Default exists at the time of the
abatement provided below, Tenant’s installment of Monthly Base Rent applicable
to each Phase shall be abated during the two (2) full calendar month period
commencing on the applicable Expansion Date (the “Abatement Period”). This
provision shall not be construed to abate any other sums becoming due under the
terms of the Lease during the Abatement Period, other than the installments of
Monthly Base Rent abated above (collectivley, the “Abated Rent”); specifically,
Tenant shall continue to be responsible for the timely payment of Monthly Base
Rent attributable to the Existing Space during the Abatement Period. The principal
amount of the Abated Rent, together with interest thereon calculated at the Default
Rate, defined below, shell be amortized evenly over the remainder of the Term, as
extended herein, existing as of the expiration of the Abatement Period. Upon the
occurrence of an uncured Event of Default, then in addition to all of Landlord’s
other remedics available under the Lease, Tenant shall also become immediately
liable to Landlord for the unamortized portion of the Abated Rent existing as of the
date of such uncured Event of Default, and interest shall accrue thercon at the
Default Rate. Provided, however, that if Landlord elects o exercise ts rights under
Section 12.02(A) of the Original Lease to accelerate the entire amount of all Rent
‘and other charges duc from Tenant for the balance of the Term (in accordance with
the terms of such Scction), and Landlord obtains a judgment for, or is paid by
Tenant, the cntirc amount of such accelerated sum, then such judgment for or
‘payment of such accelerated sum shall preclude a separate recovery by Landlord
under the foregoing terms of this Section of such unamortized portion of the Abated
Rent and any inferest thercon. As used hercin, the term “Default Rate” shall mean
i
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the meximun interest rate permitted by applicable law, or fifteen percent (15%) per
annum, whichever is less.

Monthly Base Rent for Existing Space. Tenant shall continue to be obligated
throughout the Term of the Lease, as extended herein, for the payment of Monthly
Base Rent applicable to the Existing Space, which shall continue to be paid at the
time and in the manner specified in the Lease, and which shall continue to be
calculated in accordance with the terms of the Lease until the commencement of
the Extension Term. Effective upon the commencement of the Extension Term,
and continuing throughout the Term, as extended herein, the Monthly Base Rent
applicable to the Existing Space shall be caleulated at the same rates, and adjusted
at the same time and in the same manner, as the Monthly Base Rent applicable to
the Phase IT Space. The Expansion Certificate to be executed by the partics upon
the determination of the Expansion Date, as provided above, shall include a chart
of the Monthly Base Rent applicable to the Existing Space during the Extension
‘Term, as shown on Exhibit C.

Base Rent Adjustment. The Base Rent adjustment provisions of the Lease shall
continue to apply to the Existing Space throughout the Extension Term; provided,
owever, effective as of the commencement of the Extension Term, the definition
of “Base Year” shall be modified to be the calendar year 2022. Effective upon the
Expansion Date (i) Tenant shall become responsible for the Tenant's Percentage
Share of the Operating Cost Adjustment and the Tax Adjustment applicable to the

ion Space; (if) Tenant’s Percentage Share applicable to the Expansion Space
shall be 25.13% percent (25.13%); and (iii) the Base Year applicable to the
Expansion Space shall be the calendar year 2019.

Address for Rental Payments. All payments of Rent shall be made payable to
Landlord and shall be sent to Landlord at the following address:

Lockbox Mailing Address:
WP PropCo III, LLC

PO Box 603812
Cherlotte, NC 28260-3812

[Addresses for payments continued on next page)





image26.png
ACH/Wiring Instructions:

Account Name: WP IVLLC
‘Account Number: 4555651488
Bank Name: ‘Wells Fargo Bank, N.A.

ACH Routing Number 121000248
Wire Routing Number 121000248

Improvements. The Phases shall be delivered to Tenant free of any items of personal
property, and in broom clean condition, but otherwise in their existing “as is” condition as
of the applicable Delivery Dates. All improvements to the Expansion Space shall be
constructed by Tenant in accordance with the work letter agreement attached hercto as
Exhibit D and incorporated hercin by this reference (the “Work Letter”). Except as
expressly set forth herein and in the Work Letter, Landlord has made no representations or
‘warranties regarding the condition of the Expansion Space or promises to alter or improve
the Expansion Space for Tenant’s occupancy, or to improve the Existing Space for
‘Tenant’s continued occupancy.

Signage. Landlord shall, at Landlord’s expense, install one (1) Building standard suite
identification sign at the primary entrance into each of the Phases, and one (1) listing on
the Building directory, reflecting Tenant’s occupancy of the Premises, as expanded herein.
Al signage on the exterior of the Existing Space shall remain in place. Any additional
signage Tenant may desired to be installed shll be at Tenant’s sole expense, and shall be
subject to Landlord’s prior written approval.

Renewal Option. Tenant shall have the following option to further cxtend the Lease:

(@  Grant of Renewal Option. So long as the Lease is in full force and effect; no Event
of Default has occurred during the twelve (12) month period prior to Landlord’s
receipt of the Preliminary Notice, defined below; and no Event of Default exists, at
the time of the exercise of the option set forth herein, Tenant is hereby granted the
option to further extend the Term of the Lease (the “Renewal Option”) for one (1)
additional period of five (5) years (the “Renewal Term”), to commence at the
expiration of the Extension Term. The extension of this Lease shall be upon the
same terms and conditions of the Lease, cxcept: (i) the Monthly Base Rent and
adjustments fo Monthly Base Rent applicable during the Renewal Term shall be
determined s set forth below; (if) Tenant shall have no option to extend this Lease
beyond the expiration of the Renewal Term; (iii) Tenant shall not have the right to
assign its extension rights to any subtenant of the Premises or assignee of the Lease,
nor may any such subtenant or assignee exercise o enjoy the benefit of the Renewal
Option; and (iv) the leaschold improvements will be provided in their then existing
condition at the time the Renewal Term commences.

(®) Preliminary Notice. If Tenant intends to exercise the Renewal Option, Tenant shall
provide Landlord with written nofice, in accordance with the Notices provision of
this Lease, as amended herein (the “Preliminary Notice™), of such intention at least
twelve (12) months, but no earlier than eighteen (18) months, prior to the expiration
of the Extension Term. If Tenant does not provide Preliminary Notice to Landlord,
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in accordance with the terms of this paragraph, that Tenant intends to excrcise the
Renewal Option, then the Renewal Option set forth herein shall expire, and Tenant
shall not thercafier have any right to exercise the Renewal Option or otherwise
acquire an interest in the Premises after the expiration of the Extension Term.

Rental Applicable During Renewal Term. Within thirty (30) days after Landlord’s
receipt of Tenant’s Preliminary Notice, Landiord shall provide Tenant with written
notice (the “Rent Notice"), of the Monthly Base Rent that will be applicable during
the Renewal Term, and the Base Year that will be used for purposes of determining
the adjustments to Monthly Base Rent that will be applicable during the Renewal
Term (collectively, the “Renewal Term Rent”). The Renewal Term Rent shall be
determined by Landlord, and shall consist of Landlord's good faith determination
of the market rental rate for the Premises as of the commencement of the Renewal
Term, taking into consideration such factors as rental for comparable premises in
the Building, and in other buildings in the Complex; the applicable base year; rental
for comparable premises in existing buildings in the same geographical arca as the
Building (taking into consideration, but not limited to, use, quality, age and location
ofthe applicable building); the rentable area of the premises being leascd; the length
of the pertinent rental term; the quality and creditworthiness of the tenant, and such.
other factors as Landlord may reasonably determine are relevant.

Renewal Notice. If, after review of Landlord’s determination of the Renewal Term
Rent, Tenant clects to exercise the Extension Option, then, no later than fifteen (15)
days after Tenant’s receipt of Landlord’s Rent Notice, Tenant shall provide written
notice of such election (the “Renewal Notiee”) to Landlord in accordance with the
Notices provision of this Lease. Tenant shall, within thirty (30) days afier
presentation by Landlord, execute an amendment to the Lease, which amendment
shall reflect the extension of the Term of the Lease through the cxpiration of the
Renewal Term, and the Renewal Term Rent (including the specification of the
Monthly Base Rent and the Base Year that will be applicable during the Renewal
Term). If, after providing Landlord with Tenant’s Preliminary Notice, Tenant does
not provide Landlord with the Renewal Notice required hereunder in order to
exercise the Renewal Option, then the Renewal Option shall expire; Tenant’s
Preliminary Notice shall be of no further force or effect; and it shall be as if the
Preliminary Notice had never been provided by Tenant to Landlord. If, however,
after Tenant provides its Renewal Notice to Landlord, Tenant fails to exccute the
‘amendment to the Lease as required by the terms of this paragraph, the Term of the
Lease shall nonetheless be extended in accordance with the terms of this Renewal
Option.

Renewal Option Personal to Tenant. The parties expressly agree that the Renewal
Option granted to Tenant herein shall be “personal” to Tenant and may not be
exercised if Tenant has assigned the Lease or sublet all or any portion of the
Premises; and it may not be exercised by Tenant if Tenant is, at the time that the
Renewal Notice is provided by Tenant to Landlord, negotiating with Landlord or a
potential assignee or subtenant to cither assign the Lease or to sublet all or a portion
of the Premises.
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Parking. The Parking provisions of Paragraph 7 of the Fifth Amendment shall continuc to
apply throughout the Term, as extended herein; provided however, that as of the Effective
Date (i) the aggregate of the parking spaces allocated to Tenant by the parking ratio set
forth in such paragraph and any Additional Parking Spaces provided to Tenant, shall not
exceed 4.5 parking spaces per 1,000 square feet of rentable square feet in the Premises
from time to time; and (i) the first thirty (30) Additional Parking Spaces provided to Tenant
shall be at no charge through the Term, as extended hercin, with any additional spaces
being provided subject to the parking charges stated in such paragraph.

—Hours Services. HVAC services provided to Tenant outside of Building Operating
Hours (“After-Hours HVAC Services”) shall continue to be provided to Tenant in
accordance with the provisions of the Lease; provided however that (i) HVAC services
during Building Operation Hours on Saturdays shall be upon reasonable prior notice; and
(i) the second and last sentences of Section 5.02 of the Original Lease, regarding After-
Hours HVAC Services, are hereby deleted and replaced with the following provision:

“Tenant may periodically request, and Landlord shall furnish electricity and After-Hours
HVAC Services to the Premiscs, provided Tenant requests such service in accordance with
Landlord’s procedures in effect from time to time for requesting such service. For After-
‘Hours HVAC Services, Tenant shall reimburse Landlord for this service at the then existing
rate being charged in the Building for such services, which, as of the Effective Date hercof,
is Fifty Dollars (§50.00) per hour, per tenant, per floor; such rate shall be subject to
adjustment if adjusted generally for tenants of the Building.”

Landlord and Landlord’s Notice Address. Section 1.01(B) of the Original Lease is hereby
deleted and replaced with the following:

WP Propeo 1L, LLC

Attn: General Counsel

800 N. Magnolia Avenue, Suite 1625
Orlando, Florida 32803

with copies to:

PKY Manager NC, LLC
Attn: Managing Director
1372 Peachtree Street
Atlanta, GA 30309

[Addresses for notices continued on next page]
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and:

PKY Manager NC, LLC
Atin: Senior Property Manager, Venture Center
1730 Varsity Drive, Suite 115

Raleigh, NC 27607

Landlord’s Property Manager. The Manager, defined in Section 1.01(Q) of the Original
Leasc is hereby revised to be PKY Manager NC, LLC, a Delaware limited liability
company.

Right of First Offer. The parties acknowledge that as a result of the expansion of the
Premiscs sct forth above, Tenant will lease the entire rentable area of the Second (2*) Floor
of the Building; accordingly, the Right of First Offer contained in Paragraph 6 of the First
Amendment which was applicable to such space s hereby deleted from the Lease.

Lender Approval. This Amendment is contingent upon the approval of the lender whose
security interest encumbers the Building as of the Effective Date hereof. Landlord shall
exert commercially reasonable efforts to obtain such approval as soon as possible following
the Effective Date.

Agency Disclosure. CB Richard Ellis-Raleigh LLC, (“Landlord’s Authorized Broker”)
represents Landlord’s interests in connection with this transaction and shall be paid by
Landlord for ifs services pursuant to separate, written agreement fully executed by
Landlord’s Authorized Broker and Landlord prior to full execution of this Amendment.
Landlord's Authorized Broker has not represented Tenant in this transaction. Tenant
‘warrants and represents that it has had no dealings with any broker in connection with the
negotiation or execution of this Amendment other than Landlord’s Authorized Broker.
Tenant shall indemnify and bold harmless Landlord from and against, any brokerage or
leasing commission or finder’s fee claimed by any party in connection with this
Amendment which may be made by any person, firm or entity, based upon any agreement
made or alleged to have been made by Tenant or Tenant’s agent or representative, or the
conduct or the allcged conduct of Tenant or Tenant’s agent or representative.

Lease in Effect. Except as modified herein, ll terms and conditions of the Lease in effect
as of the Effective Date hereof shall be and remain in full force and effect, and the same
are hereby ratified and affirmed by Landlord and Tenant.

[Signatures appear on next page]
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IN WITNESS WHEREOF, the undersigned have sealed and exccuted this Amendment as of the
Effective Date stated above.

“LANDLORD™:

‘WP PROPCO II, LLC,
& Delaware limited liability company

By:
Urey, ing Director

“TENANT":

BANDWIDTH INC.,
a Delaware corporat)

By:

ame: David Morken
Title: CEOQ

Q073105 - Veture Center IMBandwidtiSeventh Amendment rat 2 docx
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EXHIBIT A
FLOOR PLAN OF PHASE I SPACE

[Floor plan of Phase I Space to be attached hereto
prior to execution of this Amendment]
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Venture ITT
Suites 101, 137, 145
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EXHIBIT B
FLOOR PLAN OF PHASE I SPACE

[Floor plan of Phase II Space to be attached hereto
prior to execution of this Amendment]
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EXHIBIT C
CERTIFICATE CONFIRMING EXPANSION DATE

‘This Certificate Confirming Expansion Date (the “Certificate”) is cntered into this day of

20__ (the “Effective Date”), and is attached to and made a part of the Seventh
‘Amendment to Lease dated ,2018 (the “Seventh Amendment”), by and between
WP PROPCO 1II, LLC, a Delaware limited liability company (the “Landlord”) and
BANDWIDTH INC., a Delaware corporation (the “Tenant”).

1. Confirmation of Expansion Dates. The undersigned hmhy agree and confirm that the

Phase T Expansion Date occurred on ), and the Phase IT
Expansion Date occurredon 20
2. Monthly Base Rent applicable to Expansion Space. The charts for the Monthly Base Rent

applicable to the Expansion Space, set forth in Paragraph 6(b) of the Seventh Amendment,
are hereby replaced with the following Monthly Base Rent charts:

Monthly Base Rent for Phase I Space
Suites 101, 137 and 145

9,068 RSF
Period T Monthly Amount
[Insert Dates] $28,964.70°
[Insert Dates] _ $29,546.57
[Insert Dates] $30.135.99
[Insert Dates] $30,740.52
[ [nsertDates] | $31,352.61 |
*Subject to the Abated Rent provision set forth in Paragraph 6(c)
of the Seventh Amendment
Monthly Base Rent for Phase II Space
Suites 225 and 301
21,046 RSF
[nsert Dates] | Monthly Amount
[Unsert Dates] _ $56,122.67*
[ [Insert Dates] $57,245.12
| [Insert Dates] | $58,385.11
[Insert Dates) $59.560.18
[Insert Dates] | $60,752.79
*Subject to the Abated Rent provision set forth in in Paragraph 6(c)
of the Seventh Amendment
3. Montily Base Rent applicable to Existing Space. Monthly Base Rent for the Existing

Space during the Extension Term, calculated in accordance with the terms of Paragraph
6(d) of the Seventh Amendment, is shown in the following chart:

[Monthly Base Rent chart appears on next page]





image36.png
Monthly Base Rent for Existing Space

87,605 RSF

[ Period [ Monthly Amount
07/13/22 - Insert Date] | $247,922.15 1
Tinsert Date— 01312 | $252,886.43 i

IN WITNESS WHEREOF, the undersigned have sealed and executed this Certificate as of the
Effective Date stated above.
“LANDLORD":

WP PROPCO IIT, LLC,
a Delaware limited liability company

By:
Name:

Title:

“TENANT":

BANDWIDTH INC.,
 Delaware corporation

[Signature]

Typed Name:
Tide:

c2
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EXHIBIT D

'WORK LETTER

‘This Work Letter supplements the Amendment to which this Work Letter is attached and, together with the Amendment,
‘govers the construction of the Improvements to the Expansion Space and the Existing Space. All capitalized terms appearing in
this Work Letter shall have the same meaning o5 those appearing in the Amendment or in the Lease, except as expressly modified
herein.

L Delivery of Expansion Space

Landlord shall deliver the Phascs comprising the Expansion Space to Tenant in accordance with the terms of the
Amendment. The period commencing on the applicable Delivery Date and expiring on the applicable Expansion Date is
referred to herein as the “Construction Period,” and Tenant’s access to a Phase for the purpose of constructing the
Improvements to such Phase shall not constitute conducting business from such Phase for the purpose of determining the
‘Expansion Date applicable to such Phase.

Improvements

& The design and construction of the improvements shown inthe Final Plans defined below (the “Improvements”)
shall be at the expense of Tenant except to the extent of the Improvement Allowance defined below. The
Improvements shall be constructed in accordance with the terms of this Work Letter and the terms of the Lease
regarding alterations to the Premises.

‘The cost of the Improvements shall include ll “bard” construction costs (e.g., materials) and related “soft” costs
(e-g., architectural foes, construction management fees and other indirect construction costs incurred by Tenant or
its contractor in constructing the Improvements) incurred by Tenant n constructing the Improvemeats (“Tenant's
Costs”). Notwithstanding the construction of the Improvements by Tenant, if construction of the Improvements
is managed by Landlord, then Tenant shall pay to PKY Manager NC, LLC (PKY Manager,” an affiiate of
Landiord ) a construction management fee equal 1o four percent (4%) of the toal cost of the Improvements (the
“Construction Management Fee"), and if construction of the Improvements is managed by Tenant, then Tenant
shall pay to PKY Manager a construction oversight fee cqual to on percent (1%) of the total cost of the
Improvements (the “Construction Oversight Fee”), and in cither event, such fee shall be deducted from the
Improvemeat Allowance. The total amount of the Tenant’s Costs and the Canstruction Management Fee or the
‘Construction Oversight Fee (cach, a “Construction Fee”) s referred to hercin as the “Improvement Costs.”

. “Improvement Allowance” shall mean an allowance equal 1o the aggregate of (i) Thirty Dollars ($30.00) per
rentable square foot of the Expansion Space and (ii) Two Dollars (52.00) per rentable square foot of Existing
Space, to be provided by Landiord as st foth in the Improvement Allowance Section below. The Improvement
‘Allowance may be allocated by Tenant o the Existing Space and/or the Expansion Space in such manner as Tenant
determines to be appropriate. The Improvement Allowance shall be made availzble to Tenant for use during the
‘period commencing on the carier of the Delivery Dates, defined in Paragraph S(a)(ii) of the Amendment, and
expiring on the lest day of the month occurring twelve (12) months after such Delivery Date (the “Allowance
‘Expiration Date”).

3. TeaantPlans

a  Tenantshall reain an architect reasonably acceptable to Landlord, which architect shall be icensed in the sate in
which the Building is located (the “Architect”), o prepare the Tenant Plans and the Final Plans, defined below.

b, Tenant shall ceuse the Architect to prepere, and Tenant shall deliver to Landlord for Landlord's approval, the
following proposed drawings for the Improvements (“Teaant Plaus”):

1. architectural drawings (consisting of floor construction plan, ceiling lighting and layout, power and
telephone pian);

2. mechanical drawings (consisting of HVAG, electrical, telephone, and plumbing); and.
3. finish schedule (consisting of wall finishes, flooe finishes, and miscellancous detals).

DI





image38.png
‘Within ten (10) business days afer Landlord receives the Tenant Plans, Landlord shall approve the Terant Plans
or provide comments regarding any objections to the Tenant Plans. Tenant shall then diligeatly revise the Tenant
Plans to address all of Landlord’s commens. After the Tenant Plans have been approved by Landlord, Tenant
shall proceed to engage a contractor for the construction of the Improvements, pursuant to the terms of this Work
Letter. The Tenant Plans as approved by Lendlord and Tenant shall be known s the “Final Plans.”

‘The Tenant Plans and Final Plans shall comply with all applicable Laws. Neither review nor approval by Landlord
of the Tenant Plans or Final Plans shall consttute a representation or warranty by Landlord that such plans cither
(1) are complete or suitzble for their intended purpose or (2) comply with zpplicable Laws, it being expressly
‘agreed by Tenant that Landiord assumes no responsibilty or liability wiatsoever to Tenant or to any ofher person
or entity for such completeness, suitability, or compliance.

‘Tenant shall ot, without Landlord’s prior writen approval, make any changes to the Final Plans. [f Tenant desires
to change the Final Plans, Tenant shall, at its expense, provide to Landlord plans end specifications for such
change(s). Al such plans and specifications shall be subject to Landlord’s written approval, which will not be:
‘unreasonably withheld or delayed. Notwithstanding the foregoing, immaterial changes may be made to the Final
Plans without Landlord's prior approval, provided that Tenant provides Landlord with prior writien notice of any
such change.

Construction of Improvements

Upon the full execution of the Amendment and the approval by both partes of the Finl Plans, Tenant shell proceed
o construct the [mprovements in accordance with the Final Plans, the Lease and all applicable laws. All work and
materials required under the Final Plans shall be equal o, or of a quality superior to, Landlord's specifications
standard materials and finishes to be sed for consiruction in the Building (*Building Standard™).

‘Tenant shall engage the Contractor for the construction of the Improvements in accordance with Section S of this
‘Work Letter. Unless otherwise sgreed in writing by Landlord and Tenast, all work involved in the construction
and installation of the Improvements shall be carried out by Contractor under a direct contract with Tenant.

Al contractors engaged by Tenant shall be required to comply with the Construction Rules and Regulations for
the Building, a copy of which is attached as Exhibit A to this Work Letter.

‘The Contractor, end all contractors performing any work in connection with the construction of the Improvements,
shall be required to provide evidence of insurence naming as additional insureds Landlord, and all other entities
required to be named s additional insureds under the insurance policies Tenant is required to maintain under
Section 17 of the Original Lease, and which satisfies the requirements of the Lease and this Work Letter relating
10 the construction of the Improvemeas

Under no circumstances will Tenaxt or Tenant’s authorized representatives alter or modify, or in any manner
disturb, any Building System, except a5 shown on and in strict complianco with the Final Plans. Only with
Landlord’s prior written consent (which may be withheld in Landlord’s discretion) and under direct supervision
of Landlord shell Tenant or Tenant’s authorized representative alter, add t0 or modify, o in any manner disturb
any branch system o installation of the Building which is located within the Premises (for the purposes of this
Section “branch” shall be defined as that portion of any Building System or component of a Building System
‘which serves to connect or extend Building Systems into the Premises).

Notwithstanding anything to the contrary st forth herein, Tenant hereby waives all claims against Landlord for
damage to any property or injury to, or death of any person in, on or about the Premises or the Building arising out
of or in any way related fo the construction of the Improvements i the Premises by Contractor, unless solely
caused by, or solely resulting from, the gross negligence or willful misconduct of Lendlord,its employees, agents,
‘ontractors or representatives, and then only if such damage, irjury, death or loss s not covered by insurance of
the type required to be carried by Tenant or the Contractor hereunder. Tenant shall, and hereby does agree to,
indemnify, defend and hold Landlord harmless from and against any and all claims, causes of action, damages,
costs and expenses arising out of the construction of the Improvements, including, but without limitation, personal
injury or property damage, the imposition of any lien agaixs the Premises ot the Building and matters arising out
of the failure of the Improvements to comply with applicable laws. Any claim made by Tepant against Landlord
‘whether under this Work Letter the Lease or otherwise, shallbe subject tothe limitation of labiliy provisions of
the Lease.
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Landlord shall have the right at eny time and from time to time to inspect the Premises during the Construction
Period. Landlord shall have the right o review and inspect the construction of Improvements by Tenant o ensuro
‘compliance with the Final Plans, and i the event that Landlord gives notice o Tenant of non-compliance with the:
Final Plans, Tenant shall promply undertake to correct such deficiencies in order to bring the construction of the
Inital Improvement into compliance with the Final Plans and all applicable Laws.

b “Substantial Completion” shall mean the date the cetificate of occupancy (the *Certificate of Occupancy”) for
2 Phase, as improved by the Improvements,is issued by the appropriate governmental authority with jurisdiction
over the Building, ifa Certificate of Occupancy s required due to the nature of the Improvements to uch Phase.
‘Tenant shall provide Landlord with 2 copy of the Certificate of Occupancy immediately upon Tenant’s receipt of
same.

‘Tenant shall notify Landlord of the estimated date of Substantial Completion of the Improvements at least seven
(7) days prior thereto. Tenant and Landlord shall then set a mutually acceptable time for Tenant’s Architect and
Landiord to inspect the Premises, &t which time Landlord shall prepare and subit to Tevant a punch list of items
10 be completed. Tenant shall diligently complete the punch list tems. Upon completion of the Improvements,
Tenant shall fumish Landlord with a completc set of “as-built” construction plans and drawings of the
Improvements,in both paper and electronic format as reasonably requested by Landlord.

‘The Contractor and any subeontractors participating in the construction of the Improvements shall guarantee that
their work shall be free from any and all efects in workmanship and materials for the period of time which
customarily applies in buildings comperable to the Building, but in no event for Jess than one (1) year after the
applicable Expension Date. The foregoing guarantees of the Contractor and any subcontractors shall include the
obligation to repair or replac in a first-class and workmanlike mammer, and without any additional charge, all
defects in workmanship and materials. All waranties or guarantees as to materials or workmanship on or with
respect to the Improvements shall be contained in the contracts and subcontracts for performance of the
Improvements and shall be written so tht they shall ioure to the benefit of Landlord and Tenant as their respective
interests may appear, and so that they can be directly enforced by either Landlord or Tenant, and Tenant shall give:
to Landlord any assignment or other documentation necessary to effectuate the same.

k. Landlord shall ownall Building Standard Improvements aspart of the Building. All improvements that are sbove.
Building Standard (“Above Standard Improvements”) shall be and remain the property of Tenant, untl the
expiration or earler termination of the Lease or Tenant’s right to possession of the Premises under this Lease, at
‘which time such Above Standard Improvements shall become the property of Landlord and shall be surrendered
to Landlord with the Premises, unless Landlord specifies, at the time of the approval of the installation of such
Above Standard Improvements, that Landlord will require Tenant to remove same upon the expiration or earlier
termination of the Lease or Tenant’s right to possession of the Premises under the Lease. Any required removal
of Above Standard Improvements shall be at Terant’s expense, and upon such removal, Tenant shall repair any
damage to the Premises resulting from such removal. Tenant shall, at Tenant’s expense, be responsible for
cleaning and maintaining any Above Standard Improvemeats in good condition and repair throughout the Term
of this Lease. Tenant shall insure all Improvemeats made within the Existing Space and the Expansion Space, as
provided in Section 17 of the Lease.

Selection of Contractor

‘The contractor engaged by Tenant forthe construction of the Improvements (the “Contractor”) shll ither be selected by
Tenant from Landlord’s approved list of contractors for construction in the Building, or shall be such other contractor as
may be approved in advance by Landlord. If Tenant wishes to engage any additional contractor other than Contractor to
carry out any work associated with the Improvements, any such engagement sl be subject to Landlord’s prior written
approval. If requested by Landlord to do so, Cantractor shall obtain 2 payment and performance bond issued by a surety
company satisfactory to Landlord and naming Landlord, and any mortgagee of Landlord, as additional obligees.

Improvement Allowance

2 Landiord shall reimburse Tenant for Tenant’s Costs incurred in connection with the construction of the
Improvemeats up to, but not exceeding, the amount of the Improvement Allowance, less the amount of the
Construction Fee, in accordance with the terms of this Improvement Allowance Section. Additionally, any
Improvement Costs incurred by Landlord shl be deducted from the Improvement Allowance, and applied by
Landlord to pay such Improvemeat Costs as such costs are incurred. The Improvement Allowance shll remain
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availsble to be used by Tenant through the Allowance Expiration Date. Any portion of the Improvement
Allowance remaining unused after the Allowance Expiration Dte shall be retained by Landlord. In the even the
Improvement Costs exceed the amount of the Improvement Allowance, Tenant shall be responsible for timely
‘payment of the entire overage. In no event shall Landlord be obligated to expend more than the Improvement
Allowanee.

ARer Substantie] Completion of the Improvements hes occurred, and the final amount of the Improvement Costs
has been determined, if the Improvement Costsare less than the Improvement Allowance, then any unused portion
of the Improvement Allowance, not exceeding twenty-five percent (25%) of the Improvement Allowance, shall
constiute a credit (the “Credit”) that may be used by Tenant as a reimbursement for Tenant’s costs incurred in
‘purchasing fumiture, fixtures or equipment (‘FF&E”) for the Expansion Space or the Existing Space o in
connection with costs incurred by Tenant in moving into the Expansion Space. Any requested reimbursement for
such casts shall be made by Landlord within thirty (30) days following Landlord’s receipt of documentation
reasonably acceptable to Landlord reflecting the amount of such costs incurred by Tenant, provided that such
documentation is received by Landlord prior to the Allowance Expiration Dte.

No later than thirty (30) deys afler Landlord’s receipt of the Certificate of Occupancy, and all other documents
required under this paragreph, Landlord shall reimburse Tenant for Tenant's Costs incurred in designing and
constructing the Improvemeats, in an amount up o but ot exceeding the Improvement Allowance less the amount
of the Construction Fee; provided, however, that such costs may be paid by Landlord directly to the Architect, the
Contractor or any other party if so directed by Tenant. Unless waived by Landiord in writing, no final
reimbursement of Tenznt’s Costs will be made untilthe following documens have been received by Landlord:

i acopy ofthe final Certificate of Occupancy for the Premises, or such other certificate of occupancy as
will permit Tenant to occupy and use the Premises;

ii.  an AlA-approved completion certificate executed by Contractor, and an AIA-approved application for
payment exccuted by the Architect, both in form and substance reasonably satisfactory to Landlord, or
substittes for such documents that re reasonably acceptable to Landlord;

il anaffidavit or certificate exccuted by the Architect,the Contractor and Tenant that the Improvements are.
‘complete and constructed in accordance with the Final Plans;

iv.  a final contractor’s affidavit from Contractor, in a form reasonably satisfactory to Landlord, satisfying
the requirements of the laws of the state in which the Building is located in order to extinguish all lien
rights in comnection with the design and construction of the Improvements;

V. final lien waivers from the Architect and all subcontractors, materialmen, and engineers providing goods
or services in connection with the design and construction of the Improvements;

Vi Material Safety Data Sheetsfor all materials used in the consiructon of the Improvements;
Vil certified air balance reports from the HVAC contractor;
viil  written warranties and maintenance specifications for all components of the Improvements; and

ix. such other documents as may be reasonably requested by Landlord in order to demonstrate that the
Improvements are complete; they have been constructed in accordance with the Final Plans and all
appliceble Laws; and any liens or potential liens that could be filed against the Bulding or any interest
therein have been extinguished.

Notwithstanding te foregoing, Tenant may submit requests for interim payments during the Construction Period,
provided that such requests may not be made more frequently than every thirty (30) days (the “Interim
Payments”). Landlord shall pay the Interim Payments, less 2 retainage of twenty percent (20%) of the amount
requested (the “Retainage”, to Tenant within ten (10) business days afler Landlord’s receipt of (i) Tenant’s
request for payment in a form reasonably acceptable to Landlord evidencing to Landlord’s reasorable satisfaction
the portion of the Improvements completed through the date of such request and the portion of the Tenant’s Costs
incurred through the date of such request; (i) interim lien waivers from the Architect, the Contractor and all
‘subcontractors, materialmen and engincers in a form reasonably 2cceptable to Landlord and meeting the
requirements of applicable law to extinguish all len rights of such parties in connection with Improvemeats as
completed through the effective date of such lien waivers; and (i) documentation reasonably acceptable to
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Landlord reflecting that Tenant has paid tothe appropriate party the amount for which reimburscment i requested
by Tenant. In 0o event shall the Interim Payments exceed the amount of the Improvement Allowance.  Final
reimbursement of the Improvement Allowance, including the aggregate of the Retainage, will be made in
accordance with the provisions Section 6(b) of this Work Lettr.

After the Improvement Allowance has ben expended by Landlord, the principal amount of the Improvement
‘Allowance, together with interest thercon calcalated at the rate of twelve percent (12%) per annum, compounded
‘monthly, shall be amortized evenly over the Term, and so long as Tenant does not default in its monetary.
obligations under the Lease, and fail to cure such defult within the appliceble period of cure, if any, provided
‘under this Lease, then the balance of the Improvement Allowance shall be reduced each month by the principal
‘amount amortized cach month, and upon Landiord's receipt of the final payment of Rent due during the initial
Term of this Lease, Tenant shall have no lability to Landlord for te repayment of any portion of the Improvement
Allowance or the interest that accrued and was amortized over the intial Term of this Lease. In the event of an
uncured Default by Tenant under this Lease, then in adcition to all of Landlord's other remmedies available under
this Lease, Tenant shall 2lso be lisble to Landlord for the entire unreduced principal balance of the Improvement
Allowance remaining as of the datc of default, and interest shall accrue at the Defualt Rate. Provided, however,
that if Landlord elects to exercise its rights under Section 32 of this Lease to accelerate the entire amount of all
rent and other charges due from Tenant fo the balence ofthe Term (in accordance with the terms of such Section),
and Landlord obiains 2 judgment for, or is peid by Tenant,the entire amout of such accelerated sum, then such
judgment for or payment of such accelerated sum shall preclude a separate recovery by Landlord under the
foregoing terms of this Section of the unreduced balance of the Improvement Allowance and any interest thercon.

[End of Work Letter]

D
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EXHIBIT A TO WORK LETTER
CONSTRUCTION RULES AND REGULATIONS

Al construction personnel shall be respectfl of all members of the University communiy. Any kind of
disrespect verbal abuse, threatering satemeats, harassment, unwelcome comments or unwelcome interaction
Srom any construction personnel toward any member of the University community is srictly prohibited, and
shall constitute sufficient cause for the University to have permanently removed any specific individuals from
the Centennial Campus. In addition, any contractor or contractor’s representative wh ignores or refuses to
take immediate action to remediate any endangerment t0 the health and safety of the public or the University
as solely determined by the Grouad Lessor, shall be sufficient cause for the University to request removal of
any specific indivicuals from Centennial Campus. Such action taken by the Ground Lessor shall not consttute
ground for delay claim. Ground Lessor and Landlord will not be responsible for any delays caused to the
Tenant Work due to any individual being removed from the project.

Contractor shall ensure that campus sireets connecting to and adjacent to the project are protected from mud,
sand, stone, lite, or debris in any form coming from the Premises. Contractor is proibited from discharging
any waste products from conerete trucks, from concrete coring Work, or any other unsuitable construction
materials or productsinto the storm sewer system. Contractor shall be charged the cost of clean-up of any such
unauthorized discharge from the Premises. Should Contractor damage any campus sireets, roads, walks, curbs,
landscape, et Contractor shall promprly corret damage as directed by University.

Parking is extremely limited at the Centennial Campus. Parking of personal vehicles are not allowed on
campus. Contractors must confine parking of company vehicles and storage of materials to those that can be
‘accommodated within the limits of the Project. The Contractor is required to follow the Transportation
Contractor Parking Policies found on the University’s website. Contractor may purchase parking permits.

‘The Tenant and Tenant’s contractors shall be aware of the University’s concern with maintaining a clean and
neat construction site. No construction materials shall be stored outside the Building. Contractor shall ensure
that the Complex, Project and Building grounds are free from trash and litter gencrated by the Contractor.
Should trash, lter or debris from the Premises migrate to any adjacent campus arcas it shall be removed
immediately.

‘Where equipment must cross walkways, landscaping areas, or ramps the contractor shall provide %” plywood
shets for protection of these areas.

‘Contractor shall not dump any construction debris, of any kind or type, on the campus. In the event construction
debris is inadvertently or intentionally deposited an the campus, such debris shall be removed by the Contractor
immediately. Should Coniractor fail to remove debris within 24 hours after writicn notice from the Landlord,
the Landiord shall cause the removal of the debris, and charge the cost of the removal to the Contractor.

‘The Contractor shall comply with the following requiremens:

@)  Equipment utlized during the construction activity on a site must be operated and maintained in such
2 manner as to prevent the potential or actuel pollution of the surface or ground waters. Fuels,
Iubricants, coolants, and hydraulic fiuids, or any other petroleum products, shall not be discharged on
to the ground or into surface waters. Speat luids or spills shall be disposed of, or shal be cleaned up
to the extent pracicable in a manner so as not o enter the waters, surface or ground storm sewers, or
drains on private or public (Sate of N.C.) property and in accordance with applicable state and federal
disposal egulations.

() Al wastes composed of construction materials shallbe disposed of in accordance with North Carolina

General Statutes, Chapter 130A, Article 9 — Solid Waste Management, and rules goveming the
disposal of solid waste (North Carolina Administrative Code Section 15A NCAC 13B).

D1
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SECOND AMENDMENT TO LEASE

‘This Second Amendment to Lease (the “Amendment™) is entered into as of this It day of January,
2019 (the “Effective Date”), by and between WP PROPCO 1, LLC, a Delaware limited liability
company (the “Landlord”), successor by purchase and assignment to Venture Center LLC
(“Venture Center”); and BANDWIDTH INC., a Delaware corporation, formerly known as
Bandwidth.com, Inc. (the “Tenant”).

WHEREAS, Landlord is the owner! of that certain office building located at 940 Main Campus
Drive, Raleigh, North Carolina 27606, commonly known as Venture I (the “Building”) of the
complex commonly known as Venture Center, containing the Building and other buildings,
including the building commonly known as Venture Il (collectively, the “Complex”), which other
buildings are owned by affiliates of Landlord;

WHEREAS, Venture Center, as prior owner of the Complex, leased premises to Tenant in both
the Building and the Venture ITT building under a single lease agreement, which was assigned to
Landlord as the owner of the Building and to an affiliate of Landlord (“Landlord’s Affiliate”), as
the owner of the Venture III building;

'WHEREAS, pursuant to that certain Office Lease dated January 22, 2013 (the “Original Lease”),
as amended by the Fifth Amendment to Lease dated September 26, 2016 (hercinafter referred o
as the “First Amendment”) and the Declaration of Lease Commencement dated April 27, 2017
(the “Commencement Agreement”; the Original Lease, the First Amendment and
Commencement Agreement are collectively referred to as the “Lease”), premises located in the
Building containing an aggregate of approximately 40,657 rentable square feet of space, which
space is comprised of approximately 17,073 rentable square feet of space located on the Third
Floor of the Building commonly known as Suite 300 (the “Suite 300 Space”) and approximately
23,584 rentable square feet of space located on the Fourth Floor of the Building commonly known
2 Suite 400 (the “Suite 400 Space™; the Suite 300 Space and Suite 400 Space are collectively
referred to herein as the “Premises”) are leased to Tenant. A true and genuine copy of the Lease
is attached hereto and incorporated herein as Exhibits A-1, A-2 and A-3;

'WHEREAS, Landlord and Tenant desire to confirm that the Lease, as modified herein, represents
the entire agreement between the parties regarding the lease of the Premises as of the Effective
Date and to amend the Lease regarding terms affecting the Premises as set forth herein;

NOW THEREFORE, in consideration of the above premises, the parties agree as follows:

2 Definitions. Unless otherwise defined herein, the capitalized terms used in this
‘Amendment shall have the same definitions set forth in the Lease.

* For simplicity, Landlord is refered to herein asthe “owner” of the Building; the parties acknowledge that Landlord
is actually te subtenant under a ground lease fom The Board of Trustees of the Endowment Fund of North Carolina
State Uriversty, and Tenant s 2 sublessee of Landlord.
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Effective Date. Unless otherwise set forth herein, the agreements contained herein shall
be effective as of the Effective Date of this Amendment.

Basic Lease Provisions. Subsections A, B, C, D, E, F, G, 1,1, J, K, N, O and Q of Section
101 of the Original Lease are hereby deleted from the Lease and replaced with the
following:

Section 1.01 BASIC LEASE PROVISIONS:

A.  Building and Address:

Venture I Building of Venture Center
940 Main Campus Drive
Raleigh, North Carolina 27606

B.  Landlord and Landlord’s Notice Addresses:

WP Propeo, LLC
Attention: General Counsel

800 N. Magnolia Avenue, Suite 1625
Orlando, Florida 32803

with copies to:
PKY Manager NC, LLC
Attn: Managing Director
1372 Peachtree Street
Adanta, GA 30309
and:
PKY Manager NC, LLC
Attm: Senior Property Manager, Venture Center
1730 Varsity Drive, Suite 115
Raleigh, NC 27607
C. Rental Payment Address:
Lockbox Mailing Address:
WP PropCo, LLC
PO Box 603812
Charlotte, NC 28260-3812

[Payment address continues on next page]
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Identificati ibits. The floor plan attached as Exhibit A to the Original Lease is
bereby deleted and replaced with the floor plen of the Premises attached to this Amendment
as Exhibit B and the legal description attached as Exhibit A-1 to the Original Lease is
hereby deleted in its entirety and replaced with the legal description of the Building
attached to this Amendment as Exhibit C.

Renewal Options. Tenant shall have the following options to further extend the Lease:

@

®)

Grant of Renewal Options. So long as the Lease is in full force and effect; no Event
of Default has occurred during the twelve (12) month period prior to Landlord's
receipt of the Preliminary Notice, defined below; and no Event of Default exists, at
the time of the exercise of cither of the options set forth hercin, Tenant is hereby
granted two successive options (the “First Renewal Option” and the “Second
Renewal Option”; individually, a “Renewal Option,” and collectively, the
“Renewal Options”) to extend the Term of this Lease as follows: (1) for one (1)
additional period of cighteen (18) months and nineteen (19) days (the “First
Renewal Term”), to commence on the date following the Expiration Date of Lease
Term and expire on January 31, 2024; and (2) for one (1) additional period of five
(5) years (the “Second Renewal Term”; the First Renewal Term and Second
Rencwal Term are individually referred to hercin as 2 “Renewal Term,” and
collectively as the “Renewal Terms”), to commence at the expiration of the First
Renewal Term. The extension of this Lease shall be upon the same terms and
conditions of the Lease, except: (i) the Monthly Base Rent and adjustments to
Monthly Base Rent applicable during the Renewal Terms shall be determincd as
set forth below; (ii) Tenant shall have no option to extend this Lease beyond the
expiration of the Second Renewal Term; (iii) Tenant shall not have the right to
assign its extension rights to any subtenant of the Premises or assignee of the Lease,
nor may any such subtenant or assignee exercise or enjoy the bencfit of the Renewal
Options; and (iv) the leasehold improvements will be provided in their then cxisting
condition at the time such Renewal Term commences.

Preliminary Notice. 1f Tenant intends to exercise the First Renewal Option, Tenant
shall provide Landlord with written notice, in accordance with the Notices
‘provision of this Lease (the “Preliminary Notice”), of such intention no later than
January 1, 2021.  If, for whatever reason, Tenant does not provide Preliminary
Notice to Landlord, in accordance with the terms of this paragraph, that Tenant
intends to exercise the First Renewal Option, then the Renewal Options set forth
herein shall expire, and Tenant shall not thereafter have any right to exercise cither
of the Renewal Options or otherwise acquire an interest in the Premises afier the
Expiration Date of Lease Term. In the event that Tenant exercises the First Renewal
Option, and Tenant intends to exercise the Second Renewal Option, Tenant shall
provide Landlord with Preliminary Notice of such intention at least twelve (12)
‘months, but no earlier than eightcen (18) months, prior to the expiration of the First
Renewal Term. If, for whatever reason, after exercising the First Renewal Option,
Tenant does not provide Preliminary Notice to Landlord that Tenant intends to
exercise the Second Renewal Option, then the Second Renewal Option shall expire,
and Tenant shall not thereafter have any right to exercise the Second Renewal
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Option or otherwise acquire an interest in the Premises after the expiration of the
First Renewal Term.

Rental Applicable During Renewal Terms. Within thirty (30) days after Landlord’s
receipt of a Preliminary Notice from Tenant, Landlord shall provide Tenant with
written notice (the “Rent Notice”) of the Monthly Base Rent, and the Base Year
that will be used for purposes of determining the adjustments to Monthly Base Rent,
that will be applicable during the Renewal Term to which such Preliminary Notice
applies (collectively, the “Renewal Term Rent”). The Renewal Term Rent shall
be determined by Landlord, and shall be the greater of (i) the rental rate in cffect
for the premises leased by Tenant in Venture III as of the commencement of the
applicable Renewal Term and (i) Landlord’s good faith determination of the
market rental rate for the Premises as of the commencement of the applicable
Renewal Term, taking into consideration such factors as rental for comparable
premises in the Building and in other buildings in the Complex; the applicable base
year; rental for comparable premises in existing buildings in the same geographical
area as the Building (taking into consideration, but not limited to, use, quality, age
and location of the applicable building); the rentable area of the premises being
leased; the length of the pertinent rental term; the quality and creditworthiness of
the tenant, and such other factors as Landlord may reasonably determine are
relevant.

Renewal Notice. If, after review of Landlord’s determination of the Renewal Term
Rent, Tenant elects to exercise the Renewal Option to which such rate applics, then,
1o later than fifieen (15) days after Tenant’s receipt of Landlord’s Rent Notice,
Tenant shall provide written notice of such election (the “Renewal Notice”) to
Landlord in accordance with the Notices provision of the Leasc, as amended herein.
Tenant shall, within thirty (30) days after presentation by Landlord, exccute an
amendment to this Lease, which amendment shall reflect the extension of the Term.
of the Lease through the expiration of such Renewal Term, and the Renewal Term
Rent applicable to such Renewal Term (including the specification of the Monthly
Base Rent and the Base Year that will be applicable during such Renewal Term).
If, after providing Landlord with a Preliminary Notice, Tenant does not, for
‘whatever reason, provide Landlord with the Renewal Notice roquired hercunder in
order to exercise the applicable Renewal Option, then such Rencwal Option shall
expire; Tenant’s Preliminary Notice exercising such Renewal Option shall be of no
further force or effect; and it shall be s if the Preliminary Notice had never been
provided by Tenant to Landlord. 1f, however, after Tenant provides a Renewal
Notice to Landlord, Tenant fails to execute the amendment to the Leasc as required
by the terms of this paragraph, then the Term of the Lease shall nonetheless be
extended in accordance with the terms of the applicable Rencwal Option.

Renewal Options Personal to Tenant. The parties expressly agree that the Renewal
Options granted to Tenant hercin shall be “personal” to Tenant. The Renewal
Options may only be exercised by Tenant; the Renewal Options may not be
exercised by any assignee or subtenant of Tenant; and they may not be exercised
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by Tenant if Tenant is, at the time that a Renewal Notice is provided by Tenant to
Landlord, negotiating with Landlord or a potential assignee or subtenant to either
assign the Tenant’s interest under the Lease or to sublet all or a portion of the
Premises.

lours Services. Section 5.02 if the Original Lease, regarding after-hours HVAC and
electricity services to the Premises, shall be modified by deleting the last sentence in this
Section and replacing it with the following:

“Tenant may periodically request, and Landlord shall fumish electricity and HVAC
services outside of operating hours for the Building, provided Tenant requests such service
in accordance with Landlord’s procedures in effect from time to time for requesting such
service. For HVAC services provided to Tenant outside of Building Operating Hours,
Tenant shall reimburse Landlord for this service t the then existing rate being charged in
the Building for such services, which, as of the Effective Date hereof, is Fifty Dollars
(850.00) per hou, per tenant, per floor; such rate shall be subject to adjustment if adjusted
generally for tenants of the Building.”

Security Deposit. The parties acknowledge that, as of the Effective Date, there are no funds
held by Landlord under the Lease as sccurity for Tenant's performance of the Lease.

Tenant Improvement Allowance. Section 27.17 of the Original Lease, being applicable to
premises located in Venture III only, is hereby deleted from the Lease.

Cross default. The parties acknowledge and agree that, so long as an affliate of Landlord
‘owns or is the ground lessee of the Venture I1I building, an uncured default by Tenant under
the Venture III Lease shall also constitute an Event of Default by Tenant under the Lease,
as amended herein; and, an uncured Event of Default by Tenant under the Lease, as
amended herein, shall constitute a default by Tenant under the Venture Tl Lease.

Ground Lease. The definition of “Ground Lease” referenced in Section 24.01 of the
Original Lease is hereby deleted and replaced with the following: “Office Building Ground
Lease Agreement dated January 1, 1998, by and between The Board of Trustees of the
Endowment Fund of North Carolina State University, as ground lessor, and Davis-Sandler
One LLC, as ground lessee, as amended, assigned or otherwise modified.”

Lender Approval. This Amendment is contingent upon the approval of the lender whose
security interest cncumbers the Building as of the Effective Date hereof. Landlord shall
exert commercially reasonable efforts to obtain such approval as soon as possible following
the Effective Date.

Agency Disclosure. CB Richard Ellis-Raleigh LLC, (“Landlord’s Authorized Broker”)
represents Landlord’s interests in connection with this transaction and shall be paid by
Landlord for its services pursuant to a separate, written agreement fully excouted by
Landlord’s Authorized Broker and Landlord prior to full execution of this Amendment.
Landlord’s Authorized Broker has not represented Tenant in this transaction. Tenant
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‘warrants and represents that it has had no dealings with any broker in connection with the
negotiation or execution of this Amendment other than Landlord’s Authorized Broker.
Except as expressly provided above, Landlord will not be responsible for, and Tenant will
indemnify, defend, and hold Landlord harmless from and against, any brokerage or leasing
commission or finder's fee claimed by any party in connection with this Amendment.

13, Leasc in Effect. Except as modified hercin, all terms and conditions of the Lease in effect
as of the Effective Date hereof shall be and remain in full force and effect, and the same
are hercby ratified and affirmed by Landlord and Tenant.

IN WITNESS WHEREOF, the undersigned have sealed and executed this Amendment as of the
Effective Date stated above.

“LANDLORD:

WP PROPCO I, LLC,
a Delaware limited liability company

Typed Name: W . Qi3 43w Mot o,
Tite: Sl
[Corporate Secretar) or Assistant Secretary]

[CORPORATE SEAL]
QUU73003 - Ve Coner MBandwidtSecond Amesdioest a2 docx
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EXHIBIT A-1 ORIGINAL LEASE
EXHIBIT A-2 FIRST AMENDMENT
EXHIBIT A-3 COMMENCEMENT AGREEMENT

[Please add Exhibits A-1, A-2 and A-3 prior to execution]
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OFFICE LEASE
1. BASICLEASE PROVISIONS AND IDENTIFICATION OF EXHIBITS
101 BASICLEASE PROVISIONS
A BUILDING AND ADDRESS:
‘Veoture I Building ofthe Veature Ceatee
900 Main Cammpus Drive
Raleigh, North Carolina 27606
B.  LANDLORD AND LANDLORD'S NOTICE ADDRESS:
‘Veature Ceater LLC,  Delawaro liited linilicy compeny
clo Heltman Capial Managerment LLC
191 North Wacker Drive, Site 2500
Cticago, lisois 60606
Ateation: Dwight P. Faweett

Wit a copy tox

Moore & Ven Allen, PLLC
100 North Tryon St., Suite 4700
Chariote, NC 28202-4003
Aun: Bvin Bass

C. RENTALPAYMENT ADDRESS:
‘Veature Center LLC
Lockbox #601977
P.0. Box 601977
Charlote, NC 28262-1977
i i
-
ABA#: 053000219
‘Accoumt: 2000027351895

D.  DATEOFLEASE:

LEASETERM: with respect o the Second Floor Spece
(hereinafer defised) an tweoty-ooe (21) mooths with respect 0 the Third Foor
‘Space (heeinafie defined). Teaant has two (2) opions o extend the nial Term
(bereinaher defined) for  peciod of tire (3) yearseach.

F.  COMMENCEMENT DATE OF LEASE TERM: February 1,2015 with respect
£ the Second Floor Space sad Juae 1, 2015 witt respect to the Third Floor Space.

G.  EXPIRATION DATE OF LEASE TERM: February 28, 2017.

H. MONTHLY BASE RENT: Monthly Base Rent shall be as follows:

- . —_
Tem

51626050 020115 - 53U1S $2550

s21797.13 060UIS-0LAVIE  $2550

5286310 020UI6-0AL1T  $2621

52948997 NUIT-0WNT  $2105
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RENTABLE AREA OF THE PREMISES: Approximsiely 7,652 rentable square
feet on the second floor of the Building (tbe “Second Floor Space” and
approximately 5,629 rentable square feet on the (hird flor of the Buikling (the
“Thisd Floor Spece”

SECURITY DEPOSIT: $27,797.13.
FLOORS and SUITES: Floors 2 aod 3, Suites 267 and 317.
‘TENANT'S BROKER: Synergy Commercial Advisors, LLC
LANDLORD'S BROKER: Craig Davis Properies

'OPERATING COST BASE: To be determined pursusnt to the provisions of
‘Section 4.01F hereof.

BASE YEAR: 2015.
RENTABLE SQUARE FOOTAGE OF THE BUILDING: 119512
‘TENANT AND CURRENT NOTICE ADDRESS:
Baodwidth.com, I, a Delaware corporation

‘Veature Cester I Fifth Floor
900 Maia Campus Drive

LANDLORD'S PROPERTY MANAGER: Spectrum Properties Mansgement
Company (“Manages”)

IDENTIFICATION OF EXHIBITS:
‘The exhibit se forth below and attached (0 this Lease sre incorporated herein by this
reference:
EXHBITA - Floor Phm of Premises
EXHIBITA-1-  Legal Description of the Land on which the Building is Located.
EXHBITB - Rules aod Regulations
EXHIBITC - Jmemionally Omitied
EXHBITD -  Cleaning Specificaions
EXHBITE -  Listof Building Holidays
2 PREMISES AND LEASE TERM
'LEASE OF PREMISES

Pursaant o this Office Lease (this “Lease"), Landiond leases o Tensnt and Tenant Jeases

from Landlord the premises (e “Bremises”) depicted on Exhibit A ettached hereto aod
incorporsted berein by this reference. The Premises is contained in the office bullding (the
“Bulldiog’”) located at the address stated in Section 1.01A bereof, which Building is part of sn

2
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office building complex known by the name givea in Section 1.01A berect. For purposes of this:
Lease, “Compiex” shall collectively mean all land, buiklings sod improvemes formiag a part
of the Veature Center, includiog but not limited to the Common Aress, Building, Veoture T
buiking, Veanre IT building, Venture IV building, Veotare Place building and al associated
1and, improvements, infrastructure and parking structares. The Buikding is located o the teal
property described on Eahibit A-] tached hereto and incorporated herein by this reference. The
Pree s o, 00 il A tached et 1o conies he Reiable Area s sud n
Section 1.011 bereof.

202 LBASETERM

A The it term o i Lesse (e “Intia Term shall commence, with espect 1o
the Second Fioor Space, on February 1, 2015 and shll commence, with tespct o the Third
Floo: Space, on June 1, 2015. The Jnita Term for the catire Preuises shall expre on Febrvary
28,2017 the “Epiaion Dute"). As use inthis Leas, the tea “Leae Yoar” shall mean cach
‘consecativ twelve (12) morth period o the Lease Term (bereinafer defioe),or ny extension
or eaewa thereof, beginnig on February 1, 2015 and cach anniversery thereof. Landlord sod
‘Tenant stpolto and agree that Teaunt i in possesion of the Preasises 4 of the date hereof
under 8 soblease agroement.

B Provided that () this Lease i sill i ful force and effect, () Teaast is not then in
defanit under this Lease, (i) Tenaat has not been delingueat with its rent payment two (2) or
‘more time(s) during the Lease Term, and () the named Tenant berein has nof, afer the date
beseof, assigned is rights under the Lease or sublet any portion of the Preiscs, Tenant shall be:
eatitled to extend the Iniial Temm for two (2) consecutive three (3) year periods (cach an
“Extension Temy™ and collectively wih the Initial Term, the “Lesse Term”) upoa al the same.
temms and conditions as set forh berein, and Teaant shall not be enttied 1 any edditional
upfitting allowance (Tenant agreeing to continue to occupy the Premises in ts “as s where is”

ifion). Tenant must give Landlord wittea nofics (each 1 “Extension Noties") of Tenant's
election t extend the Iniial Term at least six (6) moaths prior (0 the expiraion of the thea
‘urrent Iniial Teem or Exiensioa Term, as applicable. If Teasnt fils to timely exercise its first
or second option 1o extead the Iniial Term, any subsequent optioa(s) 0 extend the Intial Term.
shall automaticaly terninate and shall be nall and void. Moothly Base Rent for each Extension
‘Tezm shall be s specified in Section 3.02 below.

3. RENT
301 INITIALTERM

‘Teaant agrees 1 pay t© Landiord at the address provided in Section 1.01C, or a such
other place desiguated by Landlord, without any prior mode or demand d without any
dedoction o setoff whatsocer, base rent at tho itial montily rae stated in Section 1.01H
heroof (“Monthly Base Rent”). Monthly Base Reat is subject to adjustmeat pursuant o Section
4.02 bercaf, and, a5 adjusied,is called “Adjusted Monthly Base Reat". Monthly Base Reat and
‘Adgjusted Moothly Base Reat skal bo paid moutily in advacce on the first day of each month of
the Lease Term. Rent shall be deemed paid whea ectully received by Landlord. Monthiy Base:
Reat and, i pplicabe, Adjusted Moothly Base Reat shall b procaed for partal months within
the Lease Term. Al charges, cost aod sums roquire o bo peid by Teaant o Landlord uoder
this Leasein additon to Adjusted Monthly Base Reat shall be cousidered “Additional Reat”, aod
‘Monthly Bese Reat or Adjasted Monthiy Basc Reat, s sppicabl, and Additional Rent shall be:
callectvely called “Reat”. Teasar's coveaant to pay Reat shall be indepeadeat of every otber
‘coyeasat in this Lease. If Tenant shall fal to pay any monthly instaiment of Reat by th fifth
(5% day of the mooth when du, Teaaat shall pey to Lendlord a lae fec. equal o ten percent
(10%) of the Rent then due and payabie; provided, however, Landlord shall waive late fees doc.
Landiord one (1) e ia any twelve (12) moath period if Teuant pays say Reat due within five
(5)days immedintely afierora o wrten notiee from Landlord.

302 EXTENSION TERM
‘Monthly Base Reat for each Exeasion Term shall be equal o the prevailing Market Rate

Queeinafer defied) for the Preuics 1 of o dae the extzasion opion is xercsed, provided
@t notwitstanding anybing else 0 the contracy contined hecen,the Moathly Base Rt for

3
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cach Extension Term shall not be less than oo hundred perceat (100%) of the Monthly Base
Reatineffect o the exd of e then expiring Tisial Term o Exteosion Term, a applicabe. The
‘prevailing “Market Rate” shall be based upon space of comparsble age, size and quality in
‘comparable office buildings in the Centennial Campus of North Carolina State University which
has been leased, on an arms-leagth basis, to tenants of similar financial standing during the
immediately preceding six (6) months (or such longer period of time as is necessary t account.
for sbnormal market conditions, s determined by Landlord), taking isto sccount the same
leaschold improvemeat allowanecs, lasing commisions, fre ent and other conceagons &5
would be appicabe o he Exteasion Term, I my. Within tweaty (20 business days following,
Landlord's receipt of the Extension Notice, Landlord shall provide Tenant with written notice of
its determination of the prevailing Market Rate for the applicable Extension Term (the
“Previling Market Rae Nosice”). If Landlord and. Tenant co not agree i wriing on the
‘prevailing Market Rate within the loager of (i) twenty (20) days following Tenant's receipt of
the Prevailing Market Rate Notice or (i) such period of time as Landlord and Tenant are actively
‘negotiating in good faith the Market Rate, the Extension Notice shall sutomatically be deemed
escinded and of no faser fore aad effct, aod therealr this Lease shall expive s if Teasot
‘had never exercised its extension option.

4. ADJUSTMENTS TO MONTHLY BASE RENT
401 DEFINITIONS

For tho purposes of this Article 4, the following wonds and phrases shall have the
following meanings:

A “Tages” shall mean all foderal. state and focal govermmental tmcs, assessmeats
end charge (inluding ranit or disricttaxes o sssesscments) of overy kin or nture, whether
geaea, special, andinary or extraondisary, which Landlor shall pay or become obligaied o pay
because of o in conaestion with the owpership, easing, managemeat, conrol or operation of .
improvements and land coprisig e Complex, or of the personal propeny, fxtres,
‘machnery, cquipment systes and apparatus locaied. thecein or used in conpection therewih
Giuchding any reatal or simle txes lovied n liu of or in additon f geoers! real sador
personal propety taxes). For pupses bereo, Taes for any yea shll be Taes which re doe.
fo paymeat or peid i that year,rathe than Taxes which ae assessd or become # iz daring
such year. There sall be incloded in Tases for any year the amouat of al fes, costs sad
expenses (incloding reasonable tiormeys” fce) pad by Landiord during such year in seking ox
obtsining any refund o reducion of Tases. Texes inany ycar,incloding e Bes Year,shallbe
seduoed by the et amout of any tax refund eceived by Landlord with egards o sach year. Ifs
apecial asessment payable i insallmeats is evied agaast the Compls, Texcs for 1y year
sbal iclude only th installment of soch essessment and any intrest payable oc peid during
such yea. Taxes shall ot include any fedecal, stat ot local sales, use, franckise, capial sock,
ibeitance, genralincome,gift o estat Laxes, exccpt that if & change occarsin the method of
aion resuling in whole o in part i the substitution of any such taxes, or any ober
assossment, for any Tascs a5 sbove defined, such substne laxes ot assessinens shall be
iocioded in the Taxes.

B.  “Adiustment Year" shall mean cach calendar or partsl calendsr year doring the
Lease Term.

€. “Base Year" shall mean the year statedin Section 101N bereof.

. “Operating Cost Adiustment,” shal mean the dollar increase,if ay, of the actual
Operating Costs over the Operating Cost Base paid ox incurred by Landlord In the applicable
calendar year; provided, however, any Operating Cost Adjustment aiibutable to an increase in
controlzble xpenses will not exceed cight percent (8%) anpually, computed on & comulative
20d compounding basis. Cootrollable expeases shall not include those portions of Landlond's
‘Operating Costs which are ot reasonaby within Lasdlord's contro, ncluding without imitation
lies, taxes, nsuranee, 20d saow removal.

E. "Opersting Costs” shall men all costs, expenses and disbarseanents of every kind
and nature which Landlord shall pay or become obiigated o pay because of or in comnection
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‘it the ownership, maintesasce and operation of the Complx. including but not limited o, the
following:

@) Wages, slares (below the level of officers or executives) and related
‘xpenses (iocloding, without liitation, beaefts) o al o-sie and off-+it persooe] engaged in
the operation, maintezance and access control of the Complex, and all costs of & property
‘management offic i the Compie (including, witbout mitation, feat costs).

i) Cost o all supplies, tools, equipmet and materals, whether purchased or
eased, used i the operation and maintenance of the Complex.

(i) Cost of uilitics for the Complex, inciuding but not limited 1o, water,
sicam, sewer, ga and electicity, and power for heaing, ightng, si condifioning and veatlsting
the Complex, but excloding suie electriity for il premises in the Complex paid for separately
by the occapant thereof.

) Cost of all maitenance and service agreements fox the Complex wnd the
cquipmeat therein, incloding but 1ot limited 1, access control service, window cleazing,
jamitoral secvice,landscape maintensace, and elevator maintenance.

) Logal and acoounting costs of Landlord, including a ressonable allocation.
of offsite costs, together with the costs of aazual audits of the Complex operating costs by
certified public accoustants.

() Cost of all insuranee, incloding but not limited t, fire, casaaly, lisbility
and rental abstecnent insurance applicable to the Complex u1d Landlard's pecsonal property used
in coonection therewith, plas the cost of all deductbie paymeats made by Landlond in
comnection therewith.

(1) Cost o repeis, replacements and geoeral maisizaance (excluding repais,
repiacemets 1nd geoeral maitenanee paid o with roceeds of insurance of condecanaion).

(vii)) Any and all common area maintenance costs related to public areas,
inclading sidewalks and landscaping 0a the Complex.

() Amorization of the cost, together with ressousble financing charges, of
furnishing and jostalling capital investmeat itsms which (s)are primarily for the purpose of
@ roducing Operating Costs, or (i) promoting. sefety, o (5)may be required by any
goverumental autbority. All sach costs sball be amortzad. over the wseful life of (he capital
imvestmet it with the useful lfe and amortization schedvle being detcrmined in accordance
‘with geoeraly accepted accountiog pinciples (i 0o evea to ctend beyond the remaining useful
ife ofthe Complex).

®) Costs of liceases, permits and inspoction fecs related to the Complex.

(xi) A management foe equal o four perceat (49) of the sum of all eats and
charges payabie by tenants of the Complex pursuant to thir respective leases.

(i) All fixed and edditional reats or charges payable with respect 0 e
‘Ground Lease (hereiater defined); for informational purposes oaly, and 0ot as  imitaton,
coveauat or wamanty, the bese reat payable under the Grouad Lease &5 of (he date bereof
iocreascs in Jaouary of 2014 and every ive (5) years thervafer.

Operating Costs shall ot nclude the folowiag:

@) imentionally omitted;

(3) capital expenditures roquired by Landlord's failure 1o comply with laws.
cnacted on o before the date the Building's temporary certificae of occupancy ot the
quivaleat is valdly issued; provided, bowever, the capital expendiares incured by
Landlord and required by laws enacied afer the dae the Building’s temporary certificate:
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of occapancy or the equivalent i validly issoed shallbe amrtized over the useful life of
‘such capital expendiures, soch amortzation amount o be coosidered en Operatng Cost,

(i) costs incurred by Landiord for the repair of damage to the Complex, o the
xteax the Landiord is seimbarsed by insurance proceeds (or would have been reimbursed.
by insarance if Landiord caried th nsurance required by this Lease);

(v) any costs associaied with leasing, marketing or promoting space i the.
Complex. Such coss should jnclude tenant  improvements, sdvertisiog, lease
‘comumissions, lega fees to negotate the lease, space pianning, marketing merial, igas
ia or on the Complex identiying the owner of the Buikding andor Complex of other
tenants" signs individually (excepe any monument o other signs that identify multiple
tenants,inchoding Tenant),

(v inorest principal, poiats and fes an dobis or amortization on sny morigag:
or mortgages o aay tber debt iasrment cacumbering the Bulding aacor the Complox
ot property oo which the Builéig sdor the Complex stands, iocluding ay nteret
o pnalie ncurre s el of Lanlord's fllre topay any cot 8 the ame become
e

() Lendlord’s geaneral corporate overhead and genersl and administtive.
expeases, other then chargs for property management and in-house labor provided for
maintensnce of the Building and/or the Complex;

(v electric power costs for which any tenaat directly contracs with the local
‘public service company;

(vil) costs incumed i connection with upgrading the Bulding andlor the
‘Complex to comply with bandicap, lfe, fire and safety codes in effect prior to the date
the final cemtificate of occupancy for the Bulding i issued:

() tax penalies incurred as  result of Landlord's flure to make payments
‘andor 0 il any tax or informational reforms when ue;,

00 costs rising from Landlond's chaitable o politcal contrbotions;

(x) costs arsing from cartquske insuranc 10 the extent coverage exceod the
covecuge caied by landiord o othec buidings companbie o the Bulding 1o e
Complex;

(xil) federal and state incomme 0d franchise taxes of Landlord of any other such
taxes not in the nature of real estate taxes, excopt taxes on reat which shal be paid
directly by Tenant or incloded in Operating Costs;

(i) cost of sellng, financing, syndicating or hypothecating the interest of
Landlond i the Building and/or the Complex;,

(xiv) legal end other costs associated with the mortgaging, refinancing or sale of
the Buikding andior the Complex o any interest therin;

(xv) any costs ad expenss relsted o or incurred i connection with disgotes
‘with tenants of the Building aad/or the Complex or any lender for the Building and/or the
Complex;

(xvi) any bad debt loss, rent loss, or reserves for bad debts or reat loss, or any
‘other reserve for anticipated future expeases;

(xvi)_sleis, wages or ctber compensation pid to offices or excutives of
Landlondabovethe level of propety tanager i ther espectve capaciies

(cvii) asy iem of cost which i includable i Landiont's Opersting Cost, but.
‘which reprsents an smount paid o an fflste of Landlord o an sfilite of oy peraer

o shareholder of Landlord, o the extent the same is i excess of the far market value of
‘such tem or service;,
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(xi) reatals for itms (except when needed in connection with nowal repeis
and msinenance) which if purchased, raher than rened, would constvae a capital
‘expense that is exclnded from Opecating Costs (excloding, bowever, equipment ot
affized ® the Buding andlor the Complex which is used in providing faaitorial or
similar service); coss, incicing permit, liecse and fspestion costs, iocued with
Rspect t he installstion of tenaats or ofher cocupants’ improvemets in the Building
andlor the Complex or cued in esoveting or olhecwise. improvig. decorating,
peining or redecorating vacant space for tenants o other occupanis of the Buiding
aadlor the Complex;

(R the cost of any clctric power used by an feaant in the Building andor the.
‘Compix for which any teaant directly contacts with the local public servioe compny o
of which any tenaat is scparatly metered or submetered and pays Landlord direcly;
provided, however, (bat if any fenant in the Building andor the Complex contracts
directly for electic. power secvice o is separately melered or submetered during vy
‘portion of the relevant period, the total electic power cost for the Building aad/or the
Complex shal be “grossed up” 10 reflect what those.costs would. have.becn bad cach
tenant in the Building andior the Complex used the Building stapdard amouat o eleciric
power;

(xx) costs aising from the negligoace o inteatonal miscondict of other tenants
or Landion or s agats, o any veadors, contractor o providrs of mateials o services
seected, hire or engaged by Landiond o is ageats, incoding, without limiatos, the
selection of building maeras, provided Laodlord shall have.the right o inchode
insurnce deductibles i Operating Costs;

(i) depreciaion, amortizaion end et payments, except s provided herein
a0 except oo materals, tools, supplics and veador-ype equipment purchased by
Landlond to enable Landlord to supply services Landlord might otberwise contract for
with a third ety where such depeeciaton, amortization and Inferest payments would
Otherwise bave been incloded i the charge for such (ird pany's servioss, all a5
determined in accordance with geaerally accepted accouning principles, cosisiently
applied, 104 when depreciaton or smortzation is pecitied of roquied, the ems shall
be amartized over it reasonsbly anticipsted usefl lfe according i genecally accepeed
sccouing practice;,

(uxil) expeoses in cospection with services or other besefits which are not
offered 1o Tenant for which Teaant is charged for direcdly bot which are provided to
‘mother tenant o occapant of the Building and/or the Complex e of charge;

(xxiv) costs incurred by Landlord due to the violation by Landlord or any tenant
‘other than Tenant of the tecms and conditions of any lease of space in the Building and/or
the Complex, provided Landlond shall have the ight o iclode insurance deductbles i
Operating Costs;

(xv) costs incumed in commection with upgrading (he Building andlos tbe
Compiex 10 comply with dissbility, lf, firc and safety codes, ondioances, satites or
athe laws o effect prior 10 the conmeacement of the Inifal Term, based cn the
Standards, requirements o interprtations thereof o effect on the commencement of the
Initial Team, inclodiog, witbout limiaton, the ADA, incloding penalies or damages
incarred due to such pon-compliance for which Landlord is isbl and responsible uader
the Lease:

(i) norwithsanding any conrary provison of he Lease, inchuding, withost
limitaion, aoy provision eltig io capital expenditures, any and al cots arisog from
e presence of bazardous matrials o substances (as defined by applicabl laws ineffect
on the dat the Leasois caccuied) i o about he Precuise, the Bulling or the Comple,
icloding, without limittion, bazardous substancesin the grouad wate o o, for which
Landlord s lsbl and responsibl uader this Lease; and

(vl costs for sculptore, paintings or other objects of art.

7
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F.  “Qpersting Cost Base” sball mean the actual Operating Costs paid or incurred by
Landlond in the Base Year, s staement of which Operating Cost Base sball be delivered by
Landlond to Tenant within a reasoable time afterthe ead of the Base Year. The Operating Cost
Basc when nd as determined by Landlord shall be used to determine the Operating Cost
Adjostment for alendar years following the Base Year.

. “Tenant's Porcentage Share” shall meaa that percentage fouod by dividing the
Reatable Area o the Premises by the Reatable Area of office space in the Complex.

H “Base Year Tuxes" shall mean the Taxes for the Base Year.

L “Tax Adjustment” the dollar increase, f any, of the sctual Taxes paid or incorred.
by Landlord in the applicable caleadar year over the Base Year Taxes.

402 ADJUSTMENTS TO MONTHLY BASE RENT

A Teoast shall pay to Landlord, as additional rental, Teaant’s Percentage Share of
@ the Operating Cost Adjustment, nd (i) the Tax Adjasumeat, in the respective calendar year
(aher the Base Year) i the manner and at the tes berein provided.

B.  Prior o the commencement of each calendar year subsequeat to the Bass Year, or
s s00m thereafier as practicable, Landlord shall give Teasnt notice of Landlord’s estimate of
‘Tenant's Peccentage Share of the Operating Cost Adjustment and Tax Adjustment for the
‘easuing calendar year. On or befors the first day of each month during the easuing calender
‘year, Tenant sball pay to Laodiond ose-twelfth (1/12®) of such estimated amounts, provided that
‘watil such notice is given with respect 1o the ensuing calendar year, Tenant shall continue t pay
the amount currently paysbie pursuant hereto uatl afte the moath such notice is given. . If at
any time or times it appears to Landlord that Tenant’s Percentage Share of the Operating Cost
Adjustment andfor the Tax Adjustment for the then current calendar year will vary from
Landlord’s estimate by more than five percect (5%), Landlord may, by aotice 10 Teaant, revise
its estimate for such year and subscquent payments by Tenant for such year shall be based o
such revised estimate. The amounts paysble by Teasnt pursaant to this Section 4.02 (the
‘Operating Cost Adjustment and Tax Adjustmen), together with the Monthly Base Rent is berein
referred 10 a5 the Adjusied Monthly Base Rent. Notwithstanding any provision bereof o the
‘cantrary, in no event shall the Operating Cost Adjustment or Tax Adjustment be less than zer0.

C.  Landiord, within one hudred tweaty (120) days following the end of cach
calendar year (or portion thereof) during the term of this Lease, shall determine the actal
‘Operating Cost Adjustment and Tax Adjustment during such celendar year. 1f Tenant shall have
‘nderpaid Landiond, Tenaat shall pay the differeace to Landiord within thity (30) days of
receipt of an invoice therefor, accompanied by a copy of & staiement of the Operating Cost
Adjustmeat and Tax Adjustment for the calendar year. 1f Tenant shall bave overpaid Landlord,
Landlond shall, within thirty (30) days of seading the annual statement, credit the difference
against the Monthly Base Rent next coming due. The provisioos of this Section 4.02.C shall
‘survive the expiration or earlertermination of this Lease.

403 PARTIAL OCCUPANCY

For purposcs of detecmining adjustmeats (o iastallments of Adjusted Monthly Base Reat
for sny Adjustment Year, inclusive of the Operating Cost Base, in which the occupaacy of the.
et reatable area of the Complex averages less than nioety-five percent (95%), the amount of
those Operning Costs for such Adjustmeat Year that are vagiable by occupency shall be
increased to the amouat that would bave been payable had there been ninety-five percent (95%)
occopency in the Compiex during such Adjusiment Year. Notwithstanding the foregoing, in no.
‘event sall the adjostments in Operating Expenses as bereinabove described result in & profit to
Landlond.

404 NODECREASES IN MONTHLY BASE RENT

Notwithsianding anything o the contrary contained in this Lease, Monthly Base Rent
shall ot be adjusted or decreased below the amount st forth in Section 101 of tis Lease.
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405 AUDIT

Teoant shal Eave the right to audit Opersing Casts and Taxes provided such audie
‘condocted pursuant 0 the following teas and condiions: (4) Teaantshall ot condact 2 auct
if Tenant i n defaut of it obligations under this Lease beyond the expiraton of eny spplicable
notioe and cue peciods (b) Tenant shall oot conduct an andit unless the Operating Cost
Adjostment or Tax Adjostment has inczeased by more than five peroe (5%) aves the previous.
year, (c) such udit st be condocted by Tenant's employes o & seputable sccounting Sem
hat i no being cormpensated by Teaant, Teasot’s guarantors (i any),its offces, directors,
shareboldecs, paruers o agents on & contagency fee basis; (¢) such audit must be commenced
‘wihin one (1) year ater Landlord subaits (0 Tenant the end-of-year staemeat described ia
‘Secton 4.02(c) shove and cnce commenced, such sudit stall be completed in 4 diligent acd
expadiious manner; (e) Teoant shall supply Lanclord with a copy of the resul of the audit
‘within fifeen (15) days after Tepant's receipt of the same; () o audi shal be condcked if
‘Teoant hus previously conducted an sodit for the same pesod of tioe; (8) soch audit shll be
‘conducied during normal busioes hours, a & mutually agreed upon time, a Landlord’s business
addrss or at such other Iocaton within the contneotal U.S. a5 Landiord normally keeps its
‘ooks aad records of Operating Costs and Taxes; (1) soch sait shall be a Teoant's sole cost and
expense and sny costs o expenses incumed by Laodlord in provding Teasnt with the
infornation requird o pecform such audi, incloding, but not limited 10, copying costs and
deliveryfee,shall e peid by Tensnt to Landlord withia thixy (30) deys afier dezoand; provided,
bowever, that Landlor shall reimburse Tensat for ifs actual and reasouable out-of-pocket coss
of condacting such audit i it i determined pursuant (0 such audit that Laodlord s overstated
the sctual amount of the Opersting Cost Adjustmeat or Tex. Adjostmet avd/or Tenant's
Perceaags Share for th applicable yea by in excess of fiv percent (5% () aay information
bisined by Tenaat a8  rsui of such audi shall be held in st confidence by Teaant nd sball
20k be dissemineted fother cxcept 10 Tepant’s accountants, atomeys and lendes, of in
connection with the enforcement by Tenaa o it ights uder hs Lease af a5 thecwise required
by Jaw: ) 0o subtzaant shall have any ight o condoct an auditand o0 assignee sall condoct an
aucit fo any period dring which sssigaee was not in possesion of the Preaises; and () i t s
detenmined pursuant to such audi that ther: has been a0 overpaymmeat or underpayment o the
Openating Cost Adjostmeat or Tax Adjostmenl, the parties sball promply make such
reconcilsion payments andlor refunds s are appropriste. Fusther, pofwithstandiag the fact bt
Tenant bas elcted 1o condac such sudt, Teaant shall pot have the right t withhold or offiet
any part of Teoant's Perentage Share of the Operating Cost Adjostmeat o Tax Adjostment,
which Tepant shall pay to Landlord a5 2nd when dae 04 payable n accordance with the tecs
of s Lease.

5. SERVICES
501 LANDLORD'S GENERAL SERVICES

A Subject to reimbursement in accordance with Aricle 4 bereof, Landiord shall
provide the following services:

(1) Central eat and air cooditioning (‘HVAC?) in season, subjec to cartailment &5
required by loga requirements. Landlord shall umish such service o Tenant between the hours
of 8:00 AM. and 6:00 P.M, Monday through Friday, ead betweeo the hours of 9:00 AM. and
1200 PM. on Saturday, cxcloding the holideys listed o0 Exhibit E atacbed bereto snd
incorporated berein by refereace (“Building Operatiog Hours”). Upon writien requestof Teasat
made in accordance with the provisions of Section 5.02 below, Landlord will fornish air
conditioning, ventilation and heatiog o times other than Building Opertiog Hour, in which
‘vent Tenant shall pey Landlond the costs incurred by Laodlord t0 provide such services subject
10 Section 502 below;

@ ity water from the reolar Bulling fxtres for érinking. Javotory and tolt
P———

() Costomary cleaning and janitorial services in the Premises Monday through
Friday, cxcluding the holidays listed on Exhibit E attached hereto, as provided in Exlibit D
attiched heret;
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) Customary cleaning, mowing, groundskeeping, saow removal and trsh removal
inthe Common Areas; o

() Washing of windows in the Premises, inside and outside at easonable intervals;

(6) _ Adequate passenger elevator service in commen with other tzoanis of the
‘Building; freigh elevator sevice during Buiding Operating Hours, subject to scheduling by
Landiord: sad

(7)  Blecticity for nomal business usage (as described in Section 5.05 bereof) during
the Building Operating Hoars. Additonal capacity or usage shall be provided a the option of
Leodlord (reasonably exercised) and s the sol cost of Tensnt.

B. o the extent the services described in Section 5.01.A require elecwicity, wate,
85, steam or other utlity services supplied by public utliis, Landlord’s covenants hereupder
stll impose on Landlord oaly the obligation 1o us its good fath, reasonsble effors to cause the
applicable public utiities to furish e same. Except a5 otherwise provided below, Landlord
‘sball aot be responsible for, aod shall have 2o lsbilty with respect to, the qualiy or coodition of
‘any services provided by sach public ulites.

502 ADDITIONAL AND AFTER-HOURS SERVICES

Landlord shall ot b obligated o fomish any services o usliies, other (han those staed
in Section 5,01 above. Teaant shll provide Landiord with twenty-four (24) hours peior writen
otice of it request for aditional or sfer-bours electriciy and HVAC. IF Landlord fursishes
clectricity and HVAC requesied by Tenat at times other than the Building Operstiog Hours,
‘Teaant shal pay 10 Landiord as Additional Reat the then current charge for such electical
service within tirty 30) days afe biling. If Teoant fail to make any such paymeat, Landlord
‘may, witbout notos to Tenant and ia addition to Landlond's other remedies under this Lease,
discontinge any of al o such after-bours services. No such discontimoance of any secvice shall
oot in any lsbiliy of Landlord to Teaant or be considered an evicton or a disturbance of
Teaant's use or cocupancy of the Preiscs. The chargs for sie-hours elecricity aad HVAC a5
of the dete of this Lease is Thiny-Five and No/100 Dollars (835.00) per boor (including any
pastal bour, per HVAC uit, subject to reasonabi ncreases atribuable to enecgy costs from
time to time by Landlord.

503 DELAYS IN FURNISHING SERVICES

Fuiure by Lundlordto aay xiea 0 fumish any servics to Teaas, the Preisesox the
Complex, or 2ny cessation (jncluding any partial curtailment) thereof, shall not render Landlord
labie in any respoct for dnages 10 peson, property or otberwise, aor 0 b consrued 8 1
eviction of Teaant, sor work &n sbatement of reat, nor relieve Tenant from fulfillment of any
coveaaat or agreemeat bereo. Should sy of the eqpipment o machinery tilzedia sopplyog
he srvices Kt herein brek dow, o forany cause ceae to fuacion ropery, Landlord shal
e reasosble diligence o ropir the same promply.  Notwittstding aything comtained
berin 0 the contary, n the veat of 0 interuption of sy of the foreging services which
suls irectly from the gross negligeoce or wilfl misconduct of Landlord s reoders
Preises unteaaaablefo e (5)consecativebusiness days,provided such los 5 30 oherwise
‘covered by any insurance maintained, or required bereunder o be maintained, by Tenant, then
o and e the expiraton of sad e (5) busizess day pciod, Tenaot shallbave no obigaion
to pay any Reat hercunder until the earlier of: (i) the date such services are restored 1o the
Premises or ) the dae o Teotnts ccapascyof the Prezises.

504 TELEPHONE AND INTERNET

‘Tenant sball make arrangements directly with 2 telepbone company and fntemet service.
provider for telephone and internet service in the Preaises desired by Tenan. Tensat shall pay
for al elephone and intemet service used or consumed in the Premises, incloding the cost of
instaliation, maintenance od repiscemment of any items.

505 ELECTRICITY USB

n
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A Landiord shall fomish clecical energy reguired for ighting,electrical facilities,
‘equipment, machinery, fixtures and appliances used o or for the benefit of he Promises, in
‘accondance with the provisions of this Lease. Tenaat shall not, without prior weiten potict to
Landlord in each instance, congect 10 the Building electric distribation system any fixtures,
‘appliances or equipment otber than normal office machines such as desk-{0p computes, copiers
and fax machines, or any fixtures, appliances or equipment which Teoant 0n & regular basis
‘opezates beyond the Boikding Opereting Hours. In the event of any such connection, Tenant
agrees 0 an increase in the Base Reat by an amount which will eflectthe cost 1o Landlord of the
‘aditional elecirical srvice t0 be farmished by Landlors, such increase 10 be effective as of the
date of any such fosallaion. If Landlord and Tenaat caano agre thezeos, such amoun sball be
‘onchusively desecmined by & reputable independent cleciical eagineer o consalting frm o be.
selected by Landiord and paid equally by both parties, and Teoant sball pay to Landiord as.
‘Additiooal Reat the cost of the service.

B.  Tenant's use of lectrical cnergy in the Premiscs shall no at any time exosed the
‘capacity of any of the: lectical conductors o equipauest in or therwise serving the Premises. I
onder o insare hat such capacity is not cxceeded and to aver: possible adverse effect upon the
Buikding electic service, Teaant shall not, without price writcn notie 0 Landlord i cach
instsace, counect w the Buildicg clectic distzbution system sny fixtures, applisnces ot
quipmeat which operate 0a 2 voliago ia xcess of 120 volis nomioal or make say aliration o
addifion o the electric system of the Preises. Unless Landlond shal objec 10 the coopection of
any such fixtures, applisnces or equipment, all additional risers or other equipment required.
therefor sball be provided by Landlord, a0 the cost theroof shall be peid by Teosnt upon
Landlord’s demand. In the eveat of any such connecton, Tenaot agrees t pay a5 Additional
Reat the mount which willreflect the cost to Landlond of the additiona service (0 be furisbed
by Landliord, such increase to be effctive a5 of the date of any such connection. If Landlord and
Teaant cangot agree thercon, sach amouat shall be conclusively determioed by & roputabic
independent electrica eagineer or cousuting i 10 be seiecied by Landlord and paid equally by
o partcs, and th cost o sad consaltant o the Landlord will be iacloded in Operating Coss.

C. Whenever the Base Rent js increased or decreased pursuant 1o amy of the.
forogoing paragraphs of this Secton, the parties agree, upon request of cither, t0 execute and
deliver sach to the oxber an amendmeat o this Lease confirming such increase of decrease.

506 EFFECTS OF TENANT'S EQUIPMENT

1f aay lights, machines or equipment (inciding but notimited 1o computer) wre used by
Teaant in the Premises which materially affct the tempersture otherwise maiotained by the air
‘conditoniog system. o genezate substantialy more heat i the Precuises than would be generated.
by the Boiking stndard lights end usual facticnal Borsepower office equipmeat, Landiord shal
bave the right to install any machinery or cquipment which Landiond reasonably decms
Decessary to resiors ieaperature balaace, including, but pot limited 10, modifications 10 the
standard s conditoning cquipment, aod te cost thereaf, including the Costof instalaton aad
aay additonal cost of operation and raiotenance occasioned thereby, shall be paid by Teaast 10
Laodlord witin thirty (30) cays aftr the date of Lanclonds imveice.

6. USE AND ENJOYMENT
601 USE OF PREMISE:

‘Tenant shall occupy and us the Premises for operatiag general office and admisistrative
fumctions only. Tenant shall not occupy o use the Premises o permit the use o occupancy of
the Precuises for any perpose or in any mamer which: (1) is unlawfsl ox in vilation of any
‘applicabl legal, governmental or quasi-goveramental eqiremeat, ordiasnce of rle (focioding
the Board of Fire Underwriters; (2) may be dangerous o persons or property; (3) may invalidate
o increase the amount of prectiums for any policy of insarance affecting the Building or the
‘Complex, and i any additioal amouats of asurance premiums are 8o incorred, Teaant shall pry
to Ladlord the additional amounts on demand and such payment shall not authorize such usc;
(&) may create a nuisance, disturb aay otber tenaat of the Bilding or the Complex or the.
ccapants of neighboring property ot injure the repatation of the Buiding or the Complex; ot (5)
violstesthe Rules and Regalations of the Bullding or any restictions of ooord.
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602 QUIETENJOYMENT

0 loug as there is o Evet of Default by Teasnt uader this Lesse and provided that
‘Tenaat pays th rental and other sums hecein recited and performs all of Tenant’s covenaats end
Agreements herein contained, Teaant shall be eatiled 1o pesceful and quiet eajoyment of the
Premises, subject o the tecms of this Lease.

603 COMMON AREAS

A For purposes of this Lease “Common Areas” shal mean all ares, improvements,
space, equipment and special services in or at (he Complex provided by Landlord for the
‘common or joiat wse ad beaefit of teaants, customers aad othe iavies,including, without

‘maintenaoce and utility rooms and closets, hallways, lobbics, elevators and their bousing and
rooms, commen window areas, walls and ceilings in Common Areas, and trash and robbish
areas.

B Provided there is 1o uncared defiult by Teaant under this Lease, Tenant shall be
entited o use, in common with others entitled thereo, the Common Aress s may be esignated
from time 1 ime by Landlord, subject however to the terms and conditions of this Lease and to
he ales and regulations or the use thereof a5 may be prescribed from time to time by Landlord,
1fthe size o configaration of the Common Areas is dirminished o aitered, Landlord sball not be
liabic to Teaant therefor, nor shall Tenant be entiied to any compensation or diminution or
sbetemeat of Adjusted Monthly Base Reat, nor shall soch dimninution o alteration of the
‘Common Areas be considered a constructive or actal evition.

€. Notwithsianding anything cootained in this Lease, Tenaat shal not vtilze more
han 3.5 packing spaces in the Common Areas per 1,000 square fet of Rentable Square Feet i
the Prenises. In the event Tenant desires additional parking i the Common Aress, additional
spaces (subject to availabilit) may be provided by Landlord st & cost of 350.00 per space, per
‘mouth, sbject o incresse by Landlord from time o time: provided, however, that Landlord has
‘20 obligation o provide additional prking spaces to Teant and Landlord may revoke additions]
‘arking spaces previously granted to Teaant a anytime, in Landlord's sole discrtion.

7. CONDITION OF PREMISES

“Tenant shall be conclusively presumed to have sccepied the Premises in the condition
existing on the Commencement Date, and to have waived all claims relsing t the condition of
tbe Premises. No agrecment of Landiord to aler, remodel, decorste, clean or improve the
Premises, the Building, the Common Areas or the Complex, and no representation regarding the
‘condition of the Premises, the Building, the Common Areas o the Complex has been made by or
‘on behalf of Lanciond to Tenant, exceptas stated in this Lease.

8. ASSIGNMENT AND SUBLETTING
801 ASSIGNMENT AND SUBLETTING

A Without the prior witien conseat of Ledlord, which comsent shall not be
areascnably withbeld, conditoned o delsyed, Teaant shll no subleas the Premises, o assign,
mongage, pledge, eacumber, bypotbecete or berwise transfer ot perit the transer of this
Lease or the iaterest of Tenant o this Loase, in whole or in part, by operaion o law, cout
dectee o otherwise. s o case shall Tenant be llowed o: ) asign i inercet in this Lease nor
sublet the Premiscs t (2) 8 govermental body, ageacy o bureau; mmy foeign govemment or
subivision thereof; any health care professional or health care service orgarization; schools or
similar orgaaizations; employment agencies; adio, television or other communicaton staions;
sestaurans;, and retsers ofering real services from the Preisc, or (b) » third party which
does not maintain & use and deasity of the Premises reasonsbly comparable to Tenat i) allow
anylien o be placed upon Tenant’ inerest hereunder; (i) permit the use or occupancy o the
Premmiscs or any part thereof by anyons other than Teaand, t goest andlor invitees: (v)sublease
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the Premises for less than sixty-seven percent (67%) of the Rent that Teaant is obligated to pay.
‘under this Lease, o (v) sublease the Premises or assiga the Lease to any existng tenant of the
‘Complex. If Tenant intends o assign ts interst n this Lease or eater nto any sublease of the
Premiscs, Tenant shull delivec witten notice of such inteot to Landlord, together with 8 copy of
the proposed assignmeat or sublesse, at least thirty (30) days prior fo the effective date of the
proposed. assignment or commencemeat date of the term of the proposed sublesse. Any
‘spproved sublease:shall be expressly subject to the terms and cooditons of this Lease, snd
‘Teaant sball pay Landlord o the first day of each mouth daring the erm of the sublesse or
assignment fifty perceat (S0%) of any excess rent and other consideration doe fomm the sobtenant
for sach month, less the expenses, incloding roarketing and sdverising leasing commissions,
architectural fec, teaant improvemeats and vacaney period, reasonably relted 10 the scblease of
assignment, over that portion of the Adjusied Monthly Bese Reat due under this Leace for said
‘month which is allocable on a square footage basis to the space sablet. In the event of any
sublease oc assigament, Teaant shall 20¢ be released or discharged from any lability, whether
pas, preseat or future, under this Lease, incloding any Extension Term of this Lease.

B. Any request by Tenant for Landlond’s consent o & specific sssigament or
sublease shal inciode (i) the name of the proposed assigoee, sublessee or occupant, (i) the
nature of the proposed assigaees, sublessee’s or cocupants busines 10 be camied on in the
Preaises, i)  copy of the proposed assigament or sublease, (iv) such fnancialinformation (in
the event of an assigament) and such othr information s Landlond may reasonably request
‘concemming the proposed assignce,sublessee o occupant ot is business, end (v) an emount equal
10 One Thousand ad No/100 Dolars (§1,000.00), which amonat shall be applisd towards
Landlond's costs incurred in obiaining advice and proparing documeatation or such asigament
or sublease. Further, Tento shll, oo deaand of Landlod, reiborse Laodiord for ll Laadord's
reascable cots, ocking rrasocble screys’ fess, icarred by Linowd n obtaining advice 1xd
oreparing docarmeataion fo cach eguesed tsigmeet o sublase.

€. No consent by Laodlord to any sssigament or sublesse by Teasnt, 2ad 5o
specifcaion in this Lease o arght of Teaant to make any assigameat or sublease, skll elieve
Tenant of any obigatin (0 be perormed by Tesast underthis Lease, whether arsing befoce or
afer ) the assigament or sublesse o i) any extension o the Lease Tecm (pursusnt 0 exercise
of any option granted in this Lease). The consent by Landlond to any assigameat or sablease
shall ot relieve Teaant or any successor of Teaant from the obligaion to obain Landlord's
exprss writea conseat to any othr asigamentor sublease.

D.  Notwithstanding anythiag contained in this Lease, 20 proposed assigament ar
sublcase shall provide for  real or other payment for (he leasing, use, occupeocy or uilization
of ll or any portion of the Premiscs based, in whle of in part, o the iocome ox profis derived
by any person from the Premises 50 leased, used, occupied o utlized. No proposed assigamment
of an iteres i this Lease r & sublease o the Premises shall in tho sole opiaion of Landlord.
(o) cause.a violtion ofthe Eunployee Retiemet ocome Security Actof 1974 o the rogalaions
promulgaied tercander, & amendsd rom time to time, by sach proposed assignee or subleoaat,
by Landiord, or any person wich, directly or idirecty, coutros, s controlled by, or is under
‘common conirol with, Landlord or asy person who conirols Landlord, b) esul in Laodlcrs, or
‘any person whick, direcily or indirecly, coutrols Laudlord, rceiving “unrelated busioes taable
income” s defined i the Inersal Reveaue Code, as ameaded, o (c) be permitted 1o my perscn
o catiy tha i in violaion of the Order (bereinafir defined). Furthermore, o sssigament or
soblease stull bo vaiid unt] the assigace has exccuted and deliverod an assumgtion of all of
Teasat's obiigations hereander.

B Notwithstanding any contrary provision of this Section except for subsection G
‘elow, Landlord's cosent shall notbe necessary for eny assigament or sobletig io aay person or
eatity ) which coatols, is controlied by, or is under common control with, Tenaat; or (i) tat
ac0eeds 10 the interest in Tenant's stock o assets (by merger o otherwise), provided such
assignes bas a tngible et worth immeditely following such assignmen, equal 0 or greater than
bat of Tenant as of the Commencemest Date, a5 determioed by Landlord i ts ressonable
discreton. In the event of 40 sssigameat or subleting pursuaat t this Section .1, (z) Tenant
shall have notified Landiord in writing sixty (60) days prior to such sssigoment or subleting of
s intent 10 effect the same, (b) a the time of assigament or subleting, 1o Eveat of Defaalt by
‘Tenant shall have occurred and be continwing, a0d (c) the proposed asignce or subicaant shall

15
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deliver o Landlord & written agreement whereby it expressly assumes al of the Temant's
obligations under this Lease.

F. I, with the consent of Landiord, the Premises or any part thereof is sublet or
ccupied by aay person or eatity other than Teaant or this Lease is assigned, Landlord, during.
the coatinoance of an Bvent of Defult herennder on the pert of Teoant, if any, may collect rent
from the subtenaat, assigace or occupant, and apply the pet amount collected  reat due by
Tenent o Landlord under this Lease and any ot sums herein reserved. No such subleting,
‘asigameat, occupency, or colletion shall be deemed () & waiver of any of Teasat's covenaats
‘contained in this Lease, (i) a release of Tenant from further performance by Teasnt of its
‘covenants under this Lease, or (i) a waiver of any of Landlord's other rights bereunder.

G.  Because of obligations imposed upon Landlord under the Grousd Lease (as
defined in Section 24.01 hercof), Teasot acknowiedges od accepts thal 2 & condition of any
‘sublease or assigument, the business of such subtenant or assignee must t ll times and in some.
vay be. connected or associated with North Carolina State University (the “Univecsity”) such that
said subtenant or assignee would be qualified to lease space directly from the University in
accordance with the University's policies for leasing (o tenants on Centennial Campus (a
“Permitied Teoant"). In the event of a dispute conceraing the qualficaions of & subtenant or
assignes, the question will be presented to the Uiversity’s Vice Chancellar for Research,
‘Outreach, Extension and Ecooomic Development for & decision. Sbould the subteaant or
assignee be dissatisfiod with the decision of the Vice Chancellor the subtznant or assignee shall
ave the right to submit the question t the Chancllor of the Usiversky, whose decision shall be:
final.Notwithstanding the foregoing, the Universiy bas agreed that: () it will not deny
Permitied Tenant stats 1 any applicant for reasons other then failure (o meet the critera
geaenally spplicable to_ other prospective tenanis within Centencial Camgus; and (b) any
‘applicant for Pecmitied Teaant satus which, a the time of such spplication s siready & tenast in
‘g00d sanding in Centenial Campus sball be granted Permited Tenant starus sutomatically.

802 RECAPTURE

Except i the eveat of an assigament or subleting in accordance with the terms of
Section 8.01E above, if Teatot desies 0 eter into any subieas or asigament ofthe Premises,
Landlord shall bave the option to exclade from the Premmiscs covered by this Lease, the space
proposed to be sublet by Teaant or the eatie Preauises in the case of 2 proposed assigament by
Tenant, effecive as of the proposcd commencement date of the mblease or assigament.
Landiord may exercise aid option by giviag Teaant writien notice within thirty (30) days afer
recipt by Landlord of Teaant’s notce of the proposed sublesse or sssigament. If Lndlord
exercises said opton, Teaaat shall surreader possession of the proposed sublease spece, ox the
Premmise in the case of 8 poposed sssigaument, to Landlond oo the effectve date o exclusicn of
said space from the Premises covered by this Lease o the effecive date of he sssignmen, 25
sppiicabl, s neither party heretosbal bave any futur rghts or lisbilties with respect to sid
spac under tis Lease. Effective 25 of the daie of exclusion of any porton of the Premises
covered by this Lease pursuant to this paragraph, () the Moaibly Besc Rent sl be reduced in
the same proportion as the nomber of square feet of Reaiable Area contained in the portion of the
Premises 50 eacluded bears 1o the number of square foct of Rentable Area contsied i the
Premises immediately prior (© such exclusion, and (i) the Rentsble Area of the Premises
specified i Section 1011 bereof shall be decreased by the number of square fct of Rentzble
‘Avea contained in the portion ofthe Premises so excluded, for al purposes under tis Lease.

9. MAINTENANCE
901 LANDLORD'S MAINTENANCE

Landiord shall maintain the Building in » manner which is comparable with other
‘comparable buildings in the Raleigh/Duham market, a0d in substantial compliance with
applicable laws, regulations, ordinances and codes; however, any poa-compliance sball got
‘materally impair Teaant's vse and eajoyment o the Premises o« coustitue a threat or danger o
the bealth or safety of Tenant or Teaant’s Invitces. Landlord's repirs and replacemets shal be.
‘made as so0n as reasonably possible using due diligence and reasonsble cffor, taking into
account in each instance all ciscumstances surrounding the repair o replscement incliding
‘without limitation, the materiality o the repair or replacement to Tenant’s use t0d operation of

"
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15 bsness within the Premises and the relation thereo o the enoymet of seme, such priod
50t exceed 60 days e reciving wriien socs from Tepant ofte needfor repie o s0ch
longes peiod of time s s reasnsbly peceeay under the circametances 50 Jog 1 Landiord
diligeaty pusuing the compleion of same.  Sebect 0 eimbirsementin sooedance with e
tems o Aricle 4 bereo, Lanliod at s cxpeae,shll siotain and make necesary repacs
a0d kecp in o arde,condion end repaiv, the remises he Bulding and the Conon Aress,
and, subjectto Section 15,04 oftis Lase, e electical, planbin, beting, ventlaion wad af
conditonin syseas ofte Buiding wnd the Commaon Ares, except G

A Landlord shall not be respansible for the mwintenance, repai o replacement of
‘any such systems which are located within the Precnises and are supplementa or specil 10 the
‘Building’s standard systems, or floor or wall coverings in the Premises, or any other leascbold
improvemeats iosalled by Tenaat;

B. The cost of performing any of said maintenance o repairs cased by Tenant, its
cmployees, sgenis, servands, licensecs, subleaanis, coutractocs or invitees, or the falure of
“Tenaxt to perform its obligations under this Lease shall be paid by Tenant, except to the extent
‘waived pursuant to Section 11.03 hereof; provided, however, Landlord, at is option, mey make
such repairsor replacements, 2nd Teaan! shall epay Landlord on demand the sctual cost thereof
(aclading a reasonable charge for Landion's ovechead) of such costs for sdministrative cost
recovery); nd

C. Landiord shall not be required to maintsin or repair sny portion of the Premiscs
that Teaast i expressly obllgated to maintain pursuan to Section 9.02 below.

902 TENANT'S MAINTENANCE

At Teaant's own cost nd expease, and by use of a contractor or contractors epproved in
‘writing by Lendlord, Tenaat shall ssintan, repair and replace the Premises as needed to keep all
iterior, nom-structual portions of the in good order, condition, and repair, sormal wear
20 ear excioded, ncluding, without limitation, th following: (s) al leasehold improvements;
(®) all fixtures, intecior wals, floos, carpet, draperies, window coverings and ceilings; and ()
all tecior windows, doors, enirances and plate glass. IF Tenant fils to commence any such
cepairs within ten (10) days after witien notice from Landlond, o fais thereafter 1o diligeatly
‘proceed with such repeir unil completion, Landlord, a s optica, may make such repeit or any
seplacement deemed necessary by Landlord, and Tenant shall pay to Landlord on demand
Landlord’s cost thereof (ichuding a reasooable charg for Landlord’s overhead). Temaot shall not
‘commit o allow any waste o damage o be commitied on any portion of the Premises or
‘Complex. Upon the expiration or any eadier trmigaion of this Lease, Tensot shall retarn the
Preatses to Landlord in as good a condition 2s existed o the Commencement Dale, ondinary
wesr and tear excepted.

903 MAINTENANCE OF COMMON AREAS

The Common Arees sbell be subject 1o the control, management, operstion ad
maiateasnee of Landlord. Landiord stall have the rght from time to i io esablish, modity
and eaforce reasonable rules nd regalations with respect o the Common Aress. Teaant agrees
o comply with such ules and regulations, o cause s officers, ageats, contractors a0d
employees 12 50 camply and to uso its best cffors fo case s customers, iavitees,
concessionaires, suppliers, and liczasees 10 s comply. Landlord shell have the right 15
coustruct, mainiin end operate lightng and otber facilities in and oo the Commen Areas; 1
grant third partes temporary rights of use thereof; from time o (e to change the area, leel,
ocation or srrangeament of parking areas and other facilties locatod in the Common Areas; 1o
‘close ll o any portion of the Commmon Arcas o such cateat s may. in th opinion of Laadlord,
b legally suffcient 1o preveat a dedication theceof ox accrual of any rights o any person o the
pubic therein; and 10 do and performn such ober acts in and to the Common Aress 3, a the
‘execise of reasozabi business jodgmest, Landlord stall dtezaine o be advisable.

10. ALTERATIONS
1001 TENANT'S ALTERATIONS

is
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‘Tenant shall ot make or suffr to be mads any alerations, additions or improvements to
0 of the Premises or any part thereof, or attach any fixtures or equipment thereo, without first
‘btaining Landlord's conseat, which consent shall not be unreasousbly withheld with fespect to
ave the ight to maie inecior noo-tructural alterations t the Premises which do o impact the
Building strctare ox systens, do not requie the issuance of a governmental perit or approval
‘2ad are otherwise primarily decorstive in nature (the cumlative cost of which shall not exceed
Five Thousand Dollars (S5,000.00) in any given lesse year upon fifteea (15) days prior writen
‘motice to Landlord (but withoot Landiord's prior writica conseat). All such alterations, editions
‘and. improvements stall be performed by contractors and subject fo reasosble conditions
specified by Landlord. _Landiord shall be eatiled 1o the iavestment tax credit on eligible
property scqpired or constructed at Landlord’s expense. Al soch slicraions, addiions snd
improvements ot so removed or required o be 30 removed shall immedistely become
Landlord's property and, at the end of the term hereof, skall reaiz on the Premises without
‘compensation to Tenant ualess Landlord elects by nofice to Tenant to have Teaant remove the.
same, in which event Tenant shall prompdy restore the Premises 1 it condition pricr 1 the.
installation of such slterations, additions and improveanents.

1002 LENS

‘Tenaot shall ot permit any lea o claim fo len of oy mechanic, Isborr o supplir or
any other lin 0 be e against he Complx, the Buiing the Common Aras, the Precuise, o
a0y part of such property rising out of work pecforaed, o alleged o have been performed by,
at the itotionof o on ebalfof Tenant. Ifany such i or clam for e i e, Tenaot stall
‘within ten (10) days afte sch fling eibec have sach lea o lam for licn eleased of record or
shall delive 10 Landlord a bond o csber securky in form, content, amout, and fssued by
company satisfactory to Laodlord inderasifying Landlond sod.others desiguaet by Landlord
agaiost ell costs snd ibilies resulting from such i or cam for len #nd the forsclosure o
atempted foreclosure thereof. I Teaant fll 0 have sach i o claimfo e so relessed o 1
delivs such bood to Landlord, Landlord, withoat ivestigatiog the valiity of such lien, may pay
ox discharge the sam, the same shll coustituic Additiogal Reat hercander, snd Teoant sall
reimburse Landiord upoa demend fo the amouot 5o paid by Landiond, inciuding Landlord's
expenses aad atoreys” ecs.

11. WAIVER OF CLAIMS AND INDEMNITY
1101 WAIVER

o the full extent permited by Jaw, Teaast hereby releases and waives al claims against
Landlord, Lasdlord's leader, the Manager and the respective agens rd employees for injury
or damage 1o person, roperty ar busines sustained i or sbout the Compicx, th Bullding or the
Preiscs by Tenaat, it agents or camployees other then damage caused by the pegligence of
Landiord, Landlord's leodec, the Maneger oc their respeciive agenis or eamployess.
Notwithstanding anytaing 1 the coutary cootaived berein, in 00 eveat stall Landiord be isble
10 Tenant for any paniive or coosequeatil damages.

1102 INDEMNIFICATION

A Except s expressly waived pursut o th provisions of Section 11,03 beect,
Tenant agres o indernity, proec,cefead 2nd hoid harices Landlord, Ladioe’s eoder, the
Manager and their respective agents and employees, from and against any and il liabilities,
claims, demands,coss and cxpenses of cvery kind and natwe (ncuding essonsbi atoreys”
focs nd court oss, inclding bose risag fom sy ijeryor damage o aay peron (sclding
death), propesty or business (a) sustained in or about the Premises, (b) resulting from the
occupancy or e by Tensut. of the Precises, () rsultig fom the negligence or willl
‘misconduct of Teaat, s crployee, ageai, conacios ivites, censees o sbteasnts, o (&
reuling from the faire of Tenant to pecform s oblgations under this Lease; providd,
howeve, Tepane's obligations uadee tis Secion 11.02.A shll ncx spply to inury o damage.
resaling from the negligeoc o wilfal miscondactof Landlord, Landlor'sJender, the Mnager
o tei respctive agnts or employees. Wit espec 0 the obligations of Tenant pursoast 10
ihis Section 11024, Tena's nsucanc shll be primary snd nopcontbtory with egacd 10 the
Preniscs s Tensnt's operatons. Landlond shallindemify aud save Teaan harmles sgsnst
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